“Thus, my prior “No-No’s” in determining
eligibility of students, who are not covered
by the IDEA, under Section 504 warrant
repeating with updating revisions.”

Top Five Section 504 Errors Redux
Perry A. Zirkel, Ph.D., J.D., LL.M.

In a 2003 issue of ELA Notes, I provided a brief set of practical tips, in the
form of No-No’s, concerning eligibility
under Section 504.1 Jerry Hime, who conducts impartial hearings under Section 504,
recently sent me a note in appreciation for,
and reliance on, this information. I quickly
responded that the information needed
updating in light of the Americans with
Disabilities Amendments Act (ADAAA),2
which reversed various judicial interpretations of the definition of disability in Section
504 and its sister statute, the Americans with
Disabilities Act (ADA) and which went into
effect on January 1, 2009.
Although explained in detail in various
other sources,3 the major changes of the
ADAAA are to provide for more expansive
interpretation of the eligibility standards
under Section 504 and the ADAAA. These
changes apply to the second and third parts
of the disability definition: 1) physical or
mental impairment that limits 2) one or
more major life activities 3) to a substantial
extent. More specifically, the amendments
expand the illustrative list of major life activities, and they call for the determination
of substantially without mitigating measures and, for impairments that are episodic
or in remission, when they are active.
Thus, my prior “No-No’s” in determining eligibility of students, who are not
covered by the IDEA, under Section 504
warrant repeating with updating revisions.
Much more detailed and complete information, including eligibility and related forms,
is available in my two-volume reference,
which has annual supplements. 4 Many
school districts have not adjusted their
eligibility determination procedures and
practices to conform to the ADAAA or have
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gone to the other extreme and not provided
defensible limits in terms of administering
Section 504, whether correctly characterized
as a civil rights law or “unfunded mandate.”5
Here is my top-five list of such errors, which
includes ongoing as well as new legal (mis)understandings6:
1. Automatically offering—without a
careful individualized evaluation
according to current standards—a
Section 504 plan as a consolation prize
whenever a district determines that a
student is not or is no longer eligible
under the IDEA.
Although the ADAAA has considerably
broadened the scope of eligibility under
Section 504, much of the expansion is in
terms of major life activities not specifically
and directly in line with adverse effect on
educational performance or the need for special education—e.g., sleeping, eating, and
bowel functions. For the limited exceptions,
only one—concentration—would appear
to warrant special attention,7 particularly
in relation to attention deficit hyperactivity
disorder (ADHD); for the others—reading
and thinking—it would be unlikely that the
child would have a substantially limiting
impairment that does not qualify under the
IDEA classifications of other health impairment (OHI) or specific learning disabilities
(SLD). In any event, careful individualized
consideration is the key rather than a 504
plan as an automatic fallback.8
2. Requiring parents, at their own
expense, to obtain medical diagnosis
of ADHD as a prerequisite of a Section
504 evaluation or—just the opposite—
accepting such a diagnosis, regardless
of its lack of specificity or support, as
establishing Section 504 eligibility.

The Office for Civil Rights (OCR)
has made clear in various published policy
interpretations that (1) a medical diagnosis
is neither necessary nor controlling for
determining whether a student has ADHD
for purposes of Section 504 eligibility,9 and
(2) if the district deems a medical diagnosis
to be necessary, it must be at no cost to the
parents.10 Rather, the district should invite,
without requiring, such medical information
from the parents, with the understanding that
the eligibility team will give it due weight,
much like the IDEA requirement to “consider” independent educational evaluations.11
3. Using a relatively small subset of
learning or reading, such as spelling,
handwriting, reading fluency, or math
calculation, as a major life activity.
Although the ADAAA’s expanded
examples of major life activities add the
related subset of reading, thus leaving as an
open question whether the arguably comparable subsets of math and written expression
are inferably intended, Congress did not opt
for their components corresponding to the
discrete enumerated areas in the IDEA’s
regulatory definition of SLD—reading
fluency skills, basic reading skills, reading
comprehension, math calculation, and math
problem solving.12 Although the addition of
concentration causes questions, depending
on interpretation of its breadth, this major
life activity appears to be aligned with OHItype impairments (e.g., ADHD) rather than
the SLD-type impairments (e.g., dyscalculia). Moreover, for issues such as spelling
or handwriting, remember that the other two
required elements (i.e., impairment and substantial) also apply, often helping to avoid
over-identification under Section 504.13
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Measuring “substantial” limitation—
of the identified impairment on the
identified major life activity—with,
rather than without, the effects of a
mitigating measure, such as but not
at all limited to medication.
This reversal is one of the aforementioned major changes under the IDEA. The
attendant considerations include (1) considering the wide breadth of the ADAAA’s
specification of “mitigating measures”14; (2)
recognizing that for all practical purposes
this determination for a child who currently
has such mitigating measures is in most
cases going to be an educated estimate based
on multiple sources of available evidence15;
and (3) if the child is eligible, the consequent
FAPE entitlement is with the child’s present
mitigating measures.16
5. Measuring substantial limitation in
reference to the child’s potential and/
or the child’s immediate classmates
rather than in reference to the
performance of children at the same
age or grade in the general population.
Neither the ADAAA nor the applicable
agency interpretations to date have changed
the frame of reference that the courts have
used for substantial limitation in relation
to students, not just employees, which is
the average person, or at least most people,
in the general population.17 Although the
ADAAA would seem to suggest a nondemanding application of this standard,18 it
still provides a useful and defensible way
to determine this ultimate element of the
eligibility definition without overdoing the
limited available resources for implementing Section 504.19 In contrast, the natural
inclination of parents—and educators—to
focus on the potential and/or immediate
classmates of the child merits reallocated
attention to what schools could and should
do in collaboration with parents for children
not eligible under either IDEA or Section
504—providing individually effective accommodations and interventions via differentiated instruction, RTI, and commonsense “good” education that makes best use
of local resources. 
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