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This monthly legal alert provides, as a two-column table, highlights (on the left) and practical implications (on the right) of major new 
legal developments.  This November update identifies two relatively recently recognized forms of alleged denials of IDEA’s central obligation 
of “free appropriate public education” (FAPE), which have emerged beyond the procedural and substantive dimensions of FAPE originally 
established in Board of Education v. Rowley (1982). 
 

 
1. The first of these two relatively recent judicially recognized forms of FAPE is implementation—specifically, a denial of FAPE 
based on the failure to implement the IEP fully.  The three competing approaches for such failure-to-implement cases are as 
follows, with the majority of jurisdictions not yet having clearly chosen among them: 
 
First, the Fifth Circuit Court of Appeals adopted the two-part 
approach in Bobby R. (2000), requiring (a) a substantial or 
significant failure to implement the IEP, and (b) a resulting 
deprivation of educational benefit.  Less clearly, the Third Circuit 
appears to have subsequently followed this approach. 

Thus, LEAs in the states within the Fifth Circuit (Louisiana, 
Mississippi, and Texas) and the Third Circuit (Delaware, New 
Jersey, and Pennsylvania) have more latitude in due process 
hearings and court proceedings for failure-to-implement cases; 
however, both best practice and the state complaint investigation 
process favor more rigorous compliance. 

Second, the Ninth Circuit adopted in Van Duyn (2007) the more 
strict materiality approach, which approximates the first part of 
Bobby R. alone: “A material failure occurs when there is more than a 
minor discrepancy [in the IEP’s implementation] regardless of 
[whether] the child suffer[ed] demonstrable educational harm.”  The 
courts in the District of Columbia have followed this approach. 
 

Courts and, as a result, hearing officers hold the LEAs in the Ninth 
Circuit (nine states in the West) and the District of Columbia to a 
more strict standard, which does not require a loss of educational 
benefit for the child.  However, again, other enforcement 
mechanisms and best-practice considerations, including parental 
trust, weigh against less than complete implementation. 

Third, none of the circuits at this point in time have adopted a strict 
100% implementation approach, but the state education agencies’ 
(and, for Section 504’s overlapping coverage, OCR’s) complaint 
investigation process often follows it with an exception for de 
minimis discrepancies. 

 

For LEAs in the many states beyond the jurisdictions identified 
with the other two approaches, advice of legal counsel and attention 
to considerations favoring full implementation are of particular 
importance.  For any LEA that misses more than de minimis 
implementation, initiation of voluntary compensatory services and 
possible due revision of the IEP merit consideration. 
 



 
 
2.  The most recently recognized and least clearly settled claim for denial of FAPE is based on the capacity of the placement to 
implement the IEP.  This claim that the school is not able to implement the child’s IEP has elements of the procedural, substantive, 
and implementation dimensions but is ultimately separable from them. 
 
This form of FAPE has been subject to a long line of federal court 
cases in New York starting approximately three years ago.  For 
example, in D.S. v. N.Y.C. Department of Education (2013), the 
court held that the district denied FAPE because its proposed 
placement was not capable of implementing the IEP provision for a 
seafood-free environment, which was based on the child’s life-
threatening seafood allergy. 
 

This line of cases not only extends to other, more common IEP 
implementation issues, such as class size and staff qualifications, 
but also the fuzzy meaning of “placement” in the FAPE context.  
As the federal district court in New York recently observed, this 
new FAPE challenge is an “expanding, but still opaque, subject-
matter area.” 

Courts in other jurisdictions are starting to face and address this 
latest form of FAPE claims.  For example, the Fourth Circuit, in a 
recent brief opinion in S.T. v. Howard County School System (2016) 
recognized and, based on the evidence in the case, rejected a claim 
of “the ability of the school placement to provide [the IEP] 
services.”  Moreover, District of Columbia has had at least three 
court decisions within the past three years ruling that the proposed 
school placement was not able to provide the services that the 
child’s IEP specified. 
 

Thus, in all of the jurisdictions, even more strongly than the failure-
to-implement claims, this fourth branch, focusing on the capacity to 
implement the IEP, merits careful consideration because it is 
increasing in its incidence and is still far from crystallized in its 
contours.  Moreover, the applicable approaches for evidence, 
including the prevalent “snapshot” and the less common “four-
corners” approaches, reinforce the need to consult with local legal 
counsel. 

 


