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This monthly legal alert provides, in the usual format of a two-column table, highlights (on the left) and practical implications (on the 
right) of major new legal developments.    

 
 
1.  The Second Circuit Court of Appeals, which encompasses CT, NY, and VT and which is the most active federal appeals court 
under the IDEA, recently issued a significant decision that largely pierces or erodes the methodology barrier.   
 
In A.M. v. New York City Department of Education (2017), the 
Second Circuit ruled in favor of parent of child with autism for the 
substantive FAPE issue, concluding the proposed IEP’s failure to 
provide 1:1 ABA therapy was not reasonably calculated to provide 
benefit because it was contrary to “a clear consensus” of the 
evaluative info at the IEP meeting.   
 

This substantive standard, which is for the evaluative materials 
rather than the IEP members, poses (a) a major challenge for 
districts in terms of determining the “clear consensus,” and, 
conversely, (b) a substantial lever for parents in terms of obtaining 
a particular methodology or service for the individual child.   
 

In the same decision, the Second Circuit ruled against the parents’ 
various procedural FAPE claims, including the lack of an 
appropriate, FBA-based BIP in relation to New York’s particularly 
strong state law and the lack of other support services specified in 
New York’s state law requirements specific to students with autism. 
This ruling applied to the procedural challenges both alone and 
cumulatively based on the two-part, harmless error analysis that is 
the nationally prevailing test, or standard, for procedural FAPE 
claims. 

The Second Circuit has taken the lead in applying the two-part test, 
which requires a substantive loss to the child (or parent) at the 
second step, to procedural requirements in state special education 
laws.  For related sources, see: 

• Zirkel, P. (2016). State special education laws for functional behavioral 
assessment and behavior intervention plans: An Update. Communiqué, 45(3), 
4–6. 

• Zirkel, P. (2015). An update of legal issues related to students with autism: 
Eligibility and methodology. West’s Education Law Reporter, 322(1), 10–
44. 

 
This decision is officially published, meaning that it has particular 
precedential weight.  Yet, it is only binding within the three states in 
the second federal circuit (CT, NY, VT).  Moreover, the parents in 
this case did not necessarily receive tuition reimbursement for their 
unilateral placement, because the appeals court remanded the case 
back to the lower level for this determination. 
 

The case is also unusual because the hearing officer, review officer, 
and federal district court all had ruled in favor of the district.  For 
the predominant although not overwhelming or uniform trend for 
courts to defer to such administrative decisions, see: 

• Zirkel, P. (2012). Judicial appeals of hearing/review officer decisions under 
the IDEA. Exceptional Children, 78, 375–384. 

 



 
 

 
2.  The Supreme Court has held oral arguments in Endrew F. v. Douglas County School District Re-1, and a decision is expected later 
in this term of the Court, most likely in May or June. 
 
The issue in Endrew F. is what is the substantive standard for FAPE 
under the IDEA in light of the Rowley’s (1982) formulation 
(“reasonably calculated to enable the child to receive educational 
benefits?”) and the subsequent amendments of the Act?  At the 
lower level, the Tenth Circuit interpreted Rowley to mean “some” 
educational benefits, whereas some of the other circuits adopted 
instead the standard “meaningful” educational benefits.  On January 
10, the Supreme Court held oral arguments in this case.  The end of 
the current term is late June or early July, and most of the decisions 
are issued during the last two months of the term. 

At oral arguments, neither the parents nor the Department of Education 
advocated the “meaningful” option, opting for stronger, more specific 
language, whereas the district argued for the “some” benefit standard.  
The Justices’ questions and comments seemed to suggest that they 
found “some” benefit to be too low and too ambiguous.  Expressing 
concern with over-litigation, costs, and judicial intrusiveness, they 
seemed to favor a more concrete standard (Chief Justice Roberts) and 
with more “bite” (Justices Kagan and Ginsburg).  Various Justices 
repeatedly referred to “progress” and “grade level standards” in “the 
general curriculum” as the start of “the right nuance” (Justice Alito).  
However, the eight Justices have months of deliberation and 
interaction to arrive at their final decision. 

 


