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This latest monthly legal alert summarizes two recent officially published federal court decisions that illustrate a wide range of 

continuing and emerging issues under the IDEA and Section 504/ADA, including accessible instructional materials, state seclusion/restraints 
laws, and state education agency (SEA) liability.  The format follows the usual format of a two-column table, with highlights (on the left) and 
general practical implications (on the right).  For automatic e-mailing of future legal alerts, sign up at perryzirkel.com; this website also 
provides free downloads of various related articles, including those specific to (a) seclusion/restraints; (b) Sec. 504/ADA developments; and (c) 
SEA liability. 
 

 
In I.Z.M. v.  Rosemount-Apple Valley-Eagan School District (2017), the Eighth Circuit Court of Appeals concerned the IEP of a 
ninth grader with severe visual impairments that included the “use [of] Braille for all classroom assignments and instruction.”  In 
affirming the successive hearing officer and district court rulings in favor of the district, the Eighth Circuit rejected the parents’ 
claims that (a) the IDEA regulation specific to accessibility of instructional materials required strict compliance; (b) the related 
state law for blind persons’ literacy and education established an absolute obligation; and (c) Section 504 and, especially, the ADA 
created a heightened standard for effective communications.    
 
For the IDEA claim, the Eighth Circuit relied on the “all reasonable 
steps” language of the applicable regulation (§ 300.172[b][4]) to 
conclude that, rather than strict compliance, the substantive standard 
was the reasonable calculation for progress per Endrew F. and prior 
pertinent FAPE case law. 

This relatively high and published precedent, although not binding 
beyond the 7 Midwestern states in the Eighth Circuit, illustrated the 
less than rigorous application of the IDEA legislation and 
regulations.  Yet, as a matter of prophylactic best practice, strict 
substantive standards are worthwhile as a professional norm. 

For the state law claim, the Eighth Circuit similarly interpreted the 
operative language of “sufficient to enable” as aligning with the 
reasonable-under-the-circumstances substantive standard of Endrew 
F. rather than an absolute obligation to attain a specified level of 
progress. 

Although the parents were similarly not successful with the state 
law argument, the decision illustrated that (a) such corollary laws 
are incorporated in the IDEA, while typically not having their own 
independent right of action and, per the May 2017 Legal Alert, and 
(b) Endrew F. does not usually have a game-changing effect. 

For the Sec. 504/ADA claim, the Eighth Circuit side-stepped the 
issue of a heightened standard, concluding that the parents had failed 
to establish bad faith or gross misjudgment, which prior Eighth 
Circuit case law required for Sec. 504/ADA claims. 

Although some circuits use a different liability standard for Sec. 
504/ADA claims, such as deliberate indifference, this ruling shows 
the tempering effect of the generally heightened hurdle under this 
alternative statutory framework (with limited exceptions, as the 
case on the next page illustrates). 

 



 
I.L v. Knox County School District (2017) was the culmination of a continuing dispute between the parent of a child with Down 
syndrome, who contended that her child needed mainstreaming with 20 minutes of separate special education, and the district, 
which insisted that for this child the “free appropriate public education” (FAPE) in the “least restrictive environment” (LRE) 
consisted of 4 hours of such separate, specialized instruction. At one point, the parent sought relief via the SEA’s state complaint 
procedures (CP) process, but the SEA notified her that CP only addressed procedural issues, not substantive FAPE and/or LRE.  
At another point, after exhausting more positive alternatives based on an FBA-BIP without success within the stay-put IEP of 20 
minutes of special education, the district started using gym mat “fencing” for 4 hours in 4 days as a cool-down procedure when the 
child became dangerously out-of-control.  At a due process hearing, the parent lost on the FAPE/LRE issue under the IDEA but 
won on the gym-mat fencing issue under the related state seclusion/restraint law.  The parent then filed suit, adding IDEA and 
Section 504/ADA claims against the state education agency (SEA) as an additional defendant.    
 
For the claims against the school district, the federal court in 
Tennessee upheld the hearing officer’s rulings under the IDEA and 
the related state seclusion/restraint law.  For the IDEA, the court 
used a reasonableness approach for the parent’s LRE, procedural 
FAPE, and—including Endrew F.—substantive FAPE claims.  For 
the state law, the court interpreted the “fencing” measure as 
amounting to seclusion (or isolation), not restraint or time-out, and 
ruled that the district violated the applicable parent-notification, 
minimum space, and frequency/duration requirements for 
seclusion. 

Subject to your own careful review of this court’s detailed decision, 
the two key “take-aways” for these rulings appear to be: (a) the 
IDEA outcome will depend on not only the individual facts but also 
the good-faith efforts and the expert testimony of the district’s 
personnel, and (b) corollary state laws, here for seclusion and 
restraint, require careful, perhaps even more rigorous attention in 
the IEP process.  After all of this adjudicative adversariness, the 
child ended up with the district’s proposed IEP and 4 hours of 
compensatory education, though attorneys’ fees remain to be 
resolved. 

• For the parent’s IDEA claim against the SEA, the court concluded 
that (a) the exhaustion requirement, which requires resorting to an 
IDEA due process hearing before seeking judicial relief, did not 
apply because SEAs “were not meant to be parties to due-process 
hearings,” but (b) the IDEA does not provide a right to sue for 
interference with the CP process, and the parent failed to establish a 
district-wide failure under either the IDEA FAPE/LRE obligation 
or the state seclusion/restraint law.  
• The court similarly rejected the parent’s Sec. 504/ADA claim 
against the SEA, which was based on the gym-mat fencing.  
Although not requiring deliberate indifference, the court based its 
rejection on the underlying lack of showing systemic failure to 
implement the state seclusion/restraint law at the district level.  

For the IDEA, the court rejected the parent’s systemic focus based 
on outcomes, concluding instead that FAPE and LRE present a 
“balancing act” that yields a “efforts-based standard based on 
reasonableness.”  For Sec. 504/ADA, the court did not follow the 
general judicial toward requiring a heightened standard, such as 
deliberate indifference, although ultimately ruling in favor of the 
SEA.  Nevertheless, these claims and rulings illustrated the 
increasing trend of suing SEAs in addition or as an alternative to 
LEAs.  For an overview of this line of court cases, see the following 
2016 West’s Education Law Reporter article, which is available as a 
download, at perryzirkel.com: “State Education Agencies as 
defendants under the IDEA and Related Federal Laws: A 
Compilation of the Court Decisions.”   

 


