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This latest monthly legal alert summarizes two recent officially published federal court decisions that respectively illustrate (a) an unusually 
rigorous interpretation of the requirements for IEPs, and (b) the continuing relaxed application of the requirements for evaluations. The layout 
follows the usual format of a two-column table, with key rulings on the left and practical implications on the right. For automatic e-mailing of future 
legal alerts, sign up at perryzirkel.com; this website also provides free downloads of various related articles, including those specific to FAPE-
parental participation. 

 
 
The Ninth Circuit’s decision in R.E.B. v. Hawaii Department of Education (2017) included several rulings concerning the IDEA 
requirements for the contents for an IEP. The three judges split 2-to-1, and the majority’s interpretation is only binding in the 9 
states of the Ninth Circuit (AK, AZ, CA, HI, ID, MT, NV, OR, and WA). However, this officially published federal appeals court 
decision may affect the case law in other jurisdictions. 

First, the court held that where transition services between 
institutions or programs, whether public or private, are necessary to 
enable the child to participate in the new academic environment, the 
IEP must include these services to meet the IDEA’s “supplementary 
aids and services” requirement. The dissenting judge observed that 
the team had prepared a plan for these services and disagreed with 
the interpretation that the IEP must specifically list them.   

Although this case was specific to a child with autism transitioning 
from a private special education preschool to kindergarten in a public 
school, the court worded its ruling much more broadly.  Moreover, 
the meaning of “transition services” here was beyond the special 
provision for the planned movement to postsecondary employment or 
education at least be age 16 (or a lower maximum age if required by 
state law). 

Second, the court held that the IEP did not meet the FAPE 
requirements in terms of its provision for LRE: 1) the provision for 
general education for Science and Social Studies “as deemed 
appropriate” by his teachers was too vague and an improper 
delegation; and 2) the provision for special education for the other 
identified subjects and activities did not meet the regulatory 
requirement for “the anticipated frequency, location, and duration” 
and the case law factors for LRE.  

This rigorous interpretation of the LRE requirements for IEPs and the 
accompanying conclusion that this procedural deficiency amounts to 
a denial of FAPE in terms of the parental participation stands starkly 
in contrast to the rather limited LRE provisions of many IEPs.  This 
stark contrast applies not only to the brevity that is frequent in such 
provisions but also the delegation feature that is sometimes utilized.  
The majority’s view contributes to the increasingly detailed length of 
IEPs. 

Third, the court held that the IEP’s failure to specify a particular 
methodology—here ABA—also constitutes a denial of FAPE where 
it plays a critical role to the child’s education.  

The contributing factor here was that the IEP team had discussed 
ABA at length and recognized that it was integral to the child’s 
education.  Again, the emphasis was on IEP specificity rather than 
professional discretion. 

Fourth, the court rejected the parent’s claim that the IDEA requires 
the IEP to specify the qualifications or training of service providers. 

This ruling, in contrast to the other three, fit the traditional trend of 
judicial interpretations of the procedural requirements for IEPs. 
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In Richardson v. District of Columbia (2017) the federal district court upheld the school’s initial evaluation that determined 
ineligibility under the IDEA Part B (ages 4–21) of a child upon transitioning from Part C (ages 0–3), despite its subsequent 
determination after an IEE that the child was eligible under the classification of autism or developmental delay.  The parent 
claimed that the evaluation was not appropriate because (a) it lacked first hand observations and teacher interviews, and (b) the 
school psychologist relied on testing data that did not show the child’s current educational levels. 
 
For the first claim, the court concluded that the IDEA regulations 
did not require either first-hand observations or teacher interviews.  
Instead, the evaluation, in which the school psychologist relied on 
observations and teacher interviews by the district’s speech 
pathologist and occupational therapist, met the relevant 
requirements for comprehensiveness, including multiple sources 
and technical soundness. 

The IDEA regulations do not require that the school psychologist 
conduct the observation, although observations are a required part 
of the evaluation data.  Although the regulation for the 
classification of SLD, which was not at issue in this case, is more 
specific with regard to observations (34 C.F.R. § 300.310), it does 
not limit the required observation to the school psychologist.  For 
other relevant case law, see, e.g., the 2013 “Law of Evaluations 
under the IDEA” article n the “School Psychologists” section of 
“Publications” at perryzirkel.com 

For the second claim, the court avoided a definitive determination 
of whether the failure to conduct updated testing was “needed” 
additional data under the IDEA regulations for evaluations, instead 
reasoning that even if this failure was a procedural violation, the 
parents did not meet their burden to prove that (a) the failure 
significantly impeded the parents’ opportunity for meaningful 
participation or (b) updated testing would have indicated that the 
child was eligible. 

The deferential trend of the courts in relations to evaluations under 
the IDEA extends to not only the non-expansive interpretation of 
the rather skeletal criteria of the IDEA regulations (claim above) 
but also the application of the two-part test for procedural FAPE 
(this claim).  For this second claim, the court stretched beyond the 
usual deference to school specialists to rely on burden of proof in 
terms of the testimony of the parent’s expert.  Nevertheless, for 
both claims in this case, proactively following the best practice 
norms for evaluation would have significantly reduced the odds of 
the parents’ resort to litigation.  

 


