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This latest monthly legal alert summarizes two recent federal appeals court decisions that respectively illustrate the scope of (a) the Section 
504/ADA non-interference protection for special education personnel, and (b) the “prevailing party” status of parents for IDEA attorneys’ fees. 
The layout follows the usual format of a two-column table, with key rulings on the left and practical implications on the right. For automatic 
e-mailing of future legal alerts, sign up at perryzirkel.com; this website also provides free downloads of various related articles, including 
those specific to FAPE-parental participation. 

 
 
The Seventh Circuit in Frakes v. Peoria School District No. 150 (2017) ruled against a special education teacher who claimed that her 
defense of her teaching methods was protected under the Section 504/ADA anti-interference, or anti-retaliation, provision.   A new 
supervisor gave this tenured teacher an “unsatisfactory” rating.  The result, based on Illinois law, was a reduced status on the list 
for reduction-in-force (RIF).  A few months later, the district RIFfed the teacher.  The teacher filed suit in federal court, asserting 
that this adverse employment action violated the ADA provision that prohibits coercion, intimidation, or interference with any 
individual who exercises ADA-protected rights.  Although only binding in the three states in the Seventh Circuit (IL, IN, and WI), 
this officially published decision demonstrates the likely outcome in other jurisdictions. 
 
First, as a basis for determining whether the teacher’s opposition to 
the evaluation was protected, the court provided examples of ADA-
protected rights—formal complaints of disability discrimination or 
reporting a district’s failure to provide FAPE to students with 
disabilities.  More specific to this case, the court posited a situation 
where the supervisor’s instructions forced the teacher to violate the 
terms of a student’s IEP. 

Even if the teacher had established the requisite protected conduct, 
she would have still faced the additional hurdles of preponderantly 
proving that the district had engaged in interference, or retaliation, 
and this interference was causally connected to the protected conduct.  
Moreover, for the common remedy of money damages, the teacher 
would also have to prove discriminatory intent, such as deliberate 
indifference or bad faith. 
 

Second, the court concluded that the teacher failed to show her 
opposition to the unsatisfactory evaluation, including her refusal to 
change her teaching methods, was a challenge to disability 
discrimination or an assertion of rights of her students with 
disabilities. 

Special education personnel have generally fared poorly under not 
only the Section 504/ADA anti-interference provision but also First 
Amendment expression and state whistleblower laws.  The problems 
include establishing proof of the required elements for these legal 
claims and confusing ethical norms with legal protections. 
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In H.E. v. Walter D. Palmer Leadership Learning Partners Charter School (2017), the Third Circuit ruled that parents who had 
obtained a court order for a due process hearing qualified for “prevailing” status for attorneys’ fees under the IDEA.  The 
defendant had argued that the court’s order was not a final decision on the substantive issue for the hearing, which was 
compensatory education, but the Third Circuit concluded that “if a parent vindicates a procedural right guaranteed by the IDEA, 
and if the relief she obtains is not ‘temporary forward-looking injunctive relief,’ then she is a ‘prevailing party’ under the IDEA 
attorneys' fee provision and is eligible for an award of attorneys' fees.” 
 
First, the Third Circuit concluded that the court order that the 
parents had obtained was final, because the substantive issue was 
subject to a separate decision rather than being consolidated in this 
same case; thus, the court order was final in there was nothing else 
for the court to address. 

“Prevailing” status does not guarantee that the parent will receive 
the requested amount for attorney’s fees.  For example, a timely 
settlement offer, unreasonably protraction of the proceedings, and 
an unreasonable rate or excessive time may reduce or preclude an 
award.  Nevertheless, attorneys’ fees amount to a significant factor 
for both parents and districts in IDEA litigation and settlements. 
   

Second, the Third Circuit concluded that “even a purely procedural 
victory under the IDEA can confer prevailing party status.”  This 
conclusion is much broader than the lay conception of a parent 
prevailing in a special education case. 

This decision, which was not officially published, may not be 
generalizable beyond the three states in the Third Circuit (DE, NJ, 
and PA).  The reason is because the court relied on and further 
expanded its previous rulings that are subject to disagreement or at 
least open question in other jurisdictions. 
  

 


