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The key step for identifying students for so-called “504 plans”1 under Section 504 of the
Rehabilitation Act (§ 504)2 and its sister statute, the Americans with Disabilities Act (ADA),3 is
an evaluation4 to determine whether the individual student meets all three essential eligibility
criteria.5 The interpretive standards of these three criteria expanded as a result of the ADA
Amendments Act (ADAAA) of 20086 and the resulting ADAAA regulations in 2016.7
Recent analyses of the U.S. Department of Education’s 2015–16 Civil Rights Data
Collection (CRDC)8 for the rates of students with 504 plans at the state, district, and school
levels strongly suggest over-identification and under-identification at both ends of a widely
varying spectrum. The national average for 2015-16 was 2.3%, but the states ranged from 5.8%
in New Hampshire to .10% in Kansas;9 school systems with enrollments of at least 1250 students
ranged from 15.5% for Connecticut’s Newtown School District to 327 districts with 0%;10 and
the schools with enrollments of at least 250 ranged from 34.7% at Joseph A. Craig Charter
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School in Louisiana to more than 12,000 schools with 0%.11 The school level is the most
important in terms of more accurate identification because it is the prevailing locus for these
eligibility determinations.
The purpose of this brief article is to provide an updated eligibility form that (a)
incorporates the 2016 regulations12 and, more prominently, (b) provides an alternate guideline
illustration of the substantial limitation element for eligibility,13 with accompanying practical
pointers, with supporting legal authority.14 This alternative illustration is an option that is
designed for selected schools in the over-identification group.
Figure 1 is the updated eligibility form. The shaded entries in items 2 and 3 are merely to
show the additions in aforementioned15 regulations. They should be removed, along with any
other customization, for local district use.16
The key difference between this form and its predecessor version17 is that as an
alternative to a 1–5 Likert-type scale to illustrate that the “substantial”18 criterion is a matter of
relative degree,19 this version provides a visual reminder that the frame of reference is the
average person in the general population. The case law in the context of K–12 students both
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before20 and after21 the ADAAA Amendments has consistently supported the applicability of this
frame of reference. Similarly, the recent ADAAA regulations for local and state government
entities define the “substantial” criterion22 in comparison to “most people in the general
population.”23 The visual illustration of this frame of reference is the classic Bell curve, which
provides the normal distribution of general population characteristics and is used extensively in
research.24 It is generally understood that the average area is the range between one standard
deviation on each side of the mathematical mean.25 Although a reasonable interpretation of
“substantial” on either side of the mathematical mean is to use two standard deviations as the
guideline, as it typical for legal criteria for eligibility for gifted education.26 However, to fit with
the ADAAA’s interpretative standards that favor broad coverage within its specified criteria,27
the visual representation uses one standard deviation below the mathematical mean, which
20
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equates to the 16th percentile in the general population.
As a result, as one option for eligibility evaluations under Section 504, particularly but
not exclusively or uniformly for districts or schools that appear to have problems of overidentification,28 this form provides guidance that a student whose physical or mental
impairment(s) limit(s) one more major life activities at an estimated level in relation to the
general population that is at or above the average range, eligibility is unlikely. Nevertheless,
because it is abundantly clear that the determination is on an individual, case-by-case basis29 and
often without the necessity of scientific precision,30 the 16th percentile is not an absolute cut-off
but rather just a pertinent guideline for estimating the applicable frame of reference.31
This guideline is particularly useful for students who are not performing up to their
potential or in comparison to their immediate peers, such as an advanced placement class, but
nevertheless are doing relatively well for the major life activity or activities that the duly
identified impairment(s) limit(s) in comparison to the much wider, general population. The
sources for the determination include normed measurement instruments, with due regard for their
psychometric properties for the major life activity or activities at issue, and professional
judgment, with particular attention to extensive experience.
28
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Conversely, as a matter of prudent consideration, the requisite “knowledgeable”32 district
teams that determine eligibility should implement its child find and evaluation obligations under
Section 50433 without predetermining that the child meets the three applicable criteria. For
example, in a recent federal case, the hearing officer and magistrate judge concluded that school
district’s refusal to conduct the required evaluation based on the student’s high grades engaged in
predetermination, thus contributing to the remedies of compensatory education and tuition
reimbursement.34 However, although deferring to the determinations that the child was eligible
under Section 504, the court did not agree that the district’s actions in this case constituted
predetermination and, in any event, the requisite deliberate indifference, instead granting tuition
reimbursement based on IDEA eligibility.35
The determination of eligibility for a 504 plan36 requires careful compliance with the
applicable legislative, regulatory, and case law authority.37 This eligibility form represents a
locally customizable contribution that incorporates the most recent federal regulations.
Moreover, it is one potentially useful way of representing the applicable frame of reference for
the final and often critical eligibility criterion.38
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SECTION 504/ADA STUDENT ELIGIBILITY FORM
Child’s Name:

Birthdate:

Eligibility Team Members: Fill in names and check whether reasonably knowledgeable about the:
Names:

…child

….meaning of
e evaluation data

…accommodations/
placement options

Sources of evaluation information (indicate each one used):
______ aptitude and/or achievement tests
______ teacher recommendations
______ adaptive behavior
______ others(specify):_______________________________
1.

Specify the mental or physical impairment ___________________________________________________________(as recognized in DSM-V or other respected source if not excluded under 504/ADA, e.g., illegal drug use)*

2.

Check the major life activity:
___seeing ___hearing ___walking ___breathing ___learning
___reading ___writing ___thinking ___concentrating ___communicating ___speaking
___interacting with others ___manual tasks ___reaching ___lifting ___bending
___eating ___sleeping ___bowel functions ___bladder functions ___digestive functions
___immune system functions ___circulatory system functions ___endocrine system functions
or specify alternative of equivalent scope and central importance: __________________________________

3.

Place an "X' on the horizontal bottom axis of the figure below to designate the specific degree that the impairment (in
item #1 above) limits the major life activity (in item #2 above) per the following interpretive standards:
• Make an educated estimate without the effects of mitigating measures, such as medication; low-vision devices
(except eyeglasses or contact lenses); hearing aids and cochlear implants; mobility devices, prosthetics, assistive
technology; learned behavioral or adaptive neurological modifications; and reasonable accommodations or
auxiliary aids/services.
• Similarly, for impairments that are episodic or in remission, make the determination for the time they are active.
• Use most students in the general (i.e., national or state) population as the frame of reference.
• Interpret close calls in favor of broad coverage (i.e., construing the illustrative guideline of the 16%ile as a
relatively relaxed approximation). Thus, for an “X” in the “average” range or higher, document specific
information evaluated by the team that provides adequate justification.

4.

If the team's determination for item #3 was not in the “substantial” range, provide notice to the parents of their
procedural rights, which include an impartial hearing. Conversely, if the team's determination in the “substantial”
range, the team should not only provide the procedural safeguards but also determine and identify on the 504/ADA
Plan the specific accommodations and/or services that are necessary for the child to have an opportunity commensurate
with nondisabled students (of the same age) with the aforementioned mitigating measures.

