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This month’s update concerns issues that were subject to recent, unpublished federal court decisions of general significance: (a) 
potential liability for bullying behavior by school personnel, and (b) sanctions for the bad-faith litigation conduct of the parties and/or 
their advocates.  For further examination of such issues, see Publications section at perryzirkel.com 
 

In Black v. Littleton (2020), a federal district court addressed a parent’s suit for money damages based on alleged bullying 
and physical abuse of her son, an elementary school student with a specific learning disability, by not only other students but 
also teachers.  They allegedly engaged in name-calling, such as “retard” and “stupid,” and violence, including punching and 
choking him.  The parent told the principal, who allegedly took insufficient action to protect him and failed to report the 
abuse to the Department of Children and Family Services.  Finally, her son came home from school, hung himself, and 
remains hospitalized with severe and permanent brain injuries from oxygen deprivation.  The district defendants filed a 
motion for dismissal. 
For the parent’s 14th Amendment equal 
protection claim, the court denied dismissal. 

However, the court warned that the outcome may be different upon a better 
developed factual record at the summary judgment stage, which is after “discovery” 
(via depositions and other pretrial information disclosure).  

For the parent’s 14th Amendment 
substantive due process claim, the court also 
denied dismissal.  The key difference from 
peer bullying cases was the alleged similar 
conduct of the teachers. 

The court reserved the next essential element, whether the conduct was conscience-
shocking, to summary judgment stage.  Added to the individual defendants, the 
school district did not escape liability at this dismissal stage because the parent’s 
allegations raised an inference of a “de facto policy and practice of failing to protect 
special education students against abuse.” 

For the parent’s Sec. 504/ADA claim, the 
court denied dismissal with the exception of 
the failure-to-accommodate sub-claim. 

However, the court reserved for likely at least temporary derailing of this claim at the 
summary judgment stage based on the defendants’ assertion that the parent failed to 
exhaust via an IDEA due process hearing. 

For the parent’s state law claims of battery 
and intentional infliction of emotional 
distress (IIED), the court denied dismissal. 

Again, a major contributing factor was the teachers’ alleged direct actions, although 
the outrageousness element for IIED and the individual defendants’ state law 
immunity each await the more developed factual record at the next pretrial stage. 

Whether the parent’s claims survive the subsequent successive stages of summary judgment and trial or the parties arrive at  
a settlement is an open question, but the parent’s “spaghetti strategy” is likely to lead to some liability “sticking”    

in this case, because “bullying” is, contrary to the stereotype, not limited to students’ conduct. 
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In Henrico County School Board v. Matthews (2019), the school district sought sanctions against the parents and their non-
attorney advocate for their purportedly bad faith conduct.  More specifically, the district sought payment of its attorneys’ 
fees based on (a) the parents’ moving, upon advice of the advocate, to another district in the wake of winning compensatory 
education in a due process hearing, without informing the district or the court upon the district’s appeal of the hearing 
officer’s decision, and (b) the advocate’s filing for a seventh hearing on behalf of their child with autism, again mis-
identifying their district of residence and also publicly announcing that the purpose was to cost the school board money so as 
to get what they wanted.  A federal court in Virginia recently issued an unpublished decision in this case. 
For the advocate’s advice, the court concluded that it was not bad faith 
because there is significant judicial authority that a move to a different 
district does not necessarily nullify the original district’s obligation to 
comply with a compensatory education award. 

Although the authority was from other circuits and, 
thus, not binding in this court’s jurisdiction, it was 
sufficient to render the advice beyond the narrow 
confines of bad faith conduct. 

For the advocate’s scorched earth litigation strategy of filing multiple due 
process claims for essentially the same claim, with the seventh one 
misidentifying the parents’ residence as being in the district, the court 
again denied sanctions, concluding that the hearing officer’s compensatory 
education award showed that the claims were not necessarily meritless. 

Although finding the advocate’s admitted scorched 
earth strategy to be “reprehensible,” the court 
concluded that the district had not proven an 
entitlement to sanctions against the advocate for 
litigation abuse constituting bad faith conduct. 

For the advocate’s additional identified conduct, the court concluded that 
her three instances of false testimony in the proceedings and untruthful 
filing about the parent’s residence qualified as the requisite bad faith 
conduct, but that charging the district’s attorneys’ fees to her was not a fair 
and reasonable sanction.  

Instead, the court determined that the appropriate 
sanction under the circumstances, including her 
limited financial resources, was a fine of $1,000 and 
an injunction against his participation in any future 
IDEA proceedings in this court. 

For the parents’ misconduct, the court concluded that they “acted in some 
ways that were inappropriate and were not always fully truthful,”  but their  
actions did not reach the requisite bad-faith level for sanctions in the 
particular circumstances of this case. 

The court reasoned that (a) the school district admitted 
that the parents’ misconduct was less serious than the 
advocate’s and (b) the parents relied on the advocate’s 
non-sanctionable advice. 

Although sanctions in IDEA cases extend in various jurisdictions to the authority of hearing officers and to the conduct of either 
party’s attorneys, this particular case illustrates that (1) what school districts may regard as flagrantly improper conduct  

may well fall short of what is required for sanctions, and (2) the use of lay advocates to represent parents in due  
process hearings varies widely among the states but generally lacks licensing and disciplinary controls. 

 


