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This month’s update concerns two issues that were subject to recent, published federal appeals court decisions of general significance: 
(a) tuition reimbursement under the IDEA, and (b) over-identification of “504-only” students for unwarranted accommodations.  For 
further examination of such issues, see Publications section at perryzirkel.com 
 

In D.L. v. St Louis City School District (2020), the Eighth Circuit Court of Appeals addressed the high-stakes issue of tuition 
reimbursement for a specialized placement. The student was a 13-year-old with multiple medical diagnoses, including 
autism, and a history of behaviors that posed a serious risk of injury to self and others. Upon his discharge from a medically 
necessary residential placement and a psychiatric recommendation that included full-time direct occupational therapy 
(OT), the school district belatedly proposed an IEP without OT and with placement at a district alternative school that 
lacked services specific to autism, such as sensory supports. His parents timely notified the district of unilateral placement 
at a private school for students with autism. The hearing officer decided that the district’s proposed placement provided 
FAPE, but the district court reversed, ordering tuition reimbursement. Its award, however, was limited to the period before 
the hearing, when the alternative school constructed a sensory room for students with autism. Both parties appealed.     
For the initial issue of whether the district’s proposed 
placement provided FAPE, the district argued that its 
IEP at the alternative school met the Endrew F. 
substantive standard, per the hearing officer’s findings 
and conclusions. 

The Eighth Circuit concluded that the hearing officer’s findings actually 
established the inappropriateness of the district’s proposed placement, 
including that (1) the school was limited to correcting purely voluntary 
behavior, and (2) the IEP lacked direct OT services and sensory supports, 
both contrary to his well-documented autism and individual needs. 

Because the unilateral placement addressed his needs 
and yielded notable progress, the Eighth Circuit easily 
ruled that it was appropriate, but the district challenged 
reimbursement based on the parents’ move out of the 
district after the hearing started. 

The Eighth Circuit rejected the district’s challenge based on the parents’ 
subsequent change in residence, concluding that the relief they sought 
was not prospective. Instead,  the court observed, the parents only sought 
compensation for the denial of FAPE that occurred while they were 
residents of the district. 

The parents’ challenge was to the limitation of the 
tuition reimbursement award to when the district 
corrected its school’s lack of needed sensory supports. 

The Eighth Circuit ruled that “limiting an award based on improvements 
not communicated to the parents is inconsistent with the IDEA’s 
purpose” [emphasis added]. 

The bottom line is that, whether viewed as “in light of the child’s circumstances” under Endrew F. or “the equities” for tuition 
reimbursement, this student’s misfortune and this district’s unresponsiveness contributed to the outcome of this case. 
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In Powers v. Northside Independent School District (2020), the district terminated the principal and assistant principal of an 
elementary school after an investigation determined that they intentionally over-identified students for 504 plans that 
provided them with testing accommodations, including for the state-mandated ESSA assessments. The investigation started 
when the district’s 504 coordinator, after reviewing their eligibility determination for one of these students, concluded that 
the student did not meet the qualification criteria. When she informed them of her correction of their determination, they 
called the state education agency (SEA) and claimed that she had engaged in unlawful conduct. Per state law, upon the 
school board’s proposed termination decision, the SEA appointed an impartial hearing examiner, who concluded that the 
board had just cause for terminating them. The board adopted the hearing examiner’s recommendation. The two 
administrators then filed suit on various grounds, including the state Whistleblower Act and First Amendment freedom of 
expression. The federal district granted the defendants’ pretrial motions for all claims except the Whistleblower Act, which 
went to trial. The jury decided in favor of the district, finding that their reports to the SEA did not meet the Act’s good faith 
requirement. They filed an appeal with the Fifth Circuit, challenging the Whistleblower Act and First Amendment free 
speech rulings.  
For the Whistleblower Act, one of their challenges was to the judge’s 
instruction to the jury that, because the two administrators had not 
appealed the hearing examiner’s findings, the jury must accept that the 
board had just cause and instead must focus on the requirements of the 
Act, which included (1) making a report in good faith and (2) the report 
(rather than their 504 actions) being the reason for the termination.  

The Fifth Circuit concluded that the trial judge’s jury 
instructions were not an abuse of discretion. Per precedent 
in the Fifth Circuit, the SEA’s hearing examiner’s 
findings were entitled to a preclusive effect where, as in 
this case, the parties had a fair opportunity to litigate the 
matter at the hearing examiner level. 

For the First Amendment retaliation claim against the superintendent, 
they challenged the lower court’s pretrial ruling that the superintendent 
was entitled to qualified immunity, which protects the individual 
defendant unless the federal violation is clearly established at the time 
of the incident.  

The Fifth Circuit also rejected this challenge, concluding 
that at the time its case law was unsettled as to whether an 
individual who recommends an adverse employment 
action but is not the final decision maker can be liable for 
alleged retaliation.  

For the First Amendment claim against the district, they challenged the 
lower court’s pretrial ruling that, as public employees, they did not 
meet the threshold requirement of expressing themselves in their 
capacity as private citizens on an issue of public concern.  

The Fifth Circuit again affirmed the lower court, 
concluding that their expression was pursuant to their 
official duties and, thus, was not entitled to First 
Amendment protection. 

The bottom line is that over-identification of students under Section 504, which may be attributable to high stakes testing for not 
only college admissions but also—as here—school accountability, has potentially adverse consequences, just like under- 

identification. The eligibility question should be whether the student has (1) an impairment that limits (2) a major life 
 activity (3) substantially in comparison to the general population (usually with particular emphasis on #3 and #2). 
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