
LEGAL DECISIONS FOR 
SPECIAL EDUCATION COVID-19 
ISSUES:  EMERGING ANSWERS
BY:  PERRY A ZIRKEL

Since passage of the Individuals with Disabilities Education 
Act (IDEA) in 1975, school districts and state education agencies 
have been required to provide a “free appropriate public education” 
(FAPE) via an individualized education program (IEP) to all 
students who meet the Act’s eligibility criteria. During the pandemic, 
however, many parents and educators have asked whether FAPE and 
other IDEA requirements continue to apply with or without change. 
The answer has begun to emerge.

The first major federal relief package of the COVID-19 era--the 
Coronavirus Aid, Relief, and Economic Security Act (CARES), 
signed into law in March 2020--authorized the U.S. secretary of 
education to identify any federal requirements that would be difficult 
for school systems to meet during the pandemic, and which Congress 
should consider putting on hold. However, then-secretary Betsy 
DeVos recommended that only a few peripheral requirements be 
adjusted. Shortly after CARES took effect, her department issued 
several informal guidance documents telling school systems they must 
continue to abide by IDEA and other laws. One key document, sent 
out in March 2020, stated that districts must provide FAPE “to the 
greatest extent possible,” adding that when schools resume normal 
operations, each IEP team “must make an individualized 
determination whether and to what extent compensatory services 
may be needed” in light of services that were missed.

However, the realities of the pandemic have created immense 
problems both for schools and for parents, especially within the 
significant segment of students served under the IDEA. Many 
district officials have perceived it to be unfeasible to provide 
the usual special education services to all eligible students, 
especially in-person supports. And, for their part, many 
parents of  children  with disabilities have become more and 
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more frustrated with remote learning, prompting 
them to seek legal recourse.

For parents, one option is to pursue IDEA’s state 
complaint process, which focuses on investigating 
alleged violations of the law. Another option is to 
start with a due process hearing under the IDEA, with 
some of the resulting decisions appealed to the 
courts and becoming legal precedents. 
Authoritative rulings—those that serve as the 
precedents that will guide future legal decision—
most often come federal circuit court of appeal.

However, IDEA cases take years to reach such 
broadly authoritative decisions, and the pandemic 
has further slowed this ponderous process. And 
unlike most pre-pandemic cases, answers to the 
questions that have arisen in applying the IDEA in the 
COVID-19 context are legally unprecedented. As a 
result, we primarily look to hearing officers for the 
initial answers to these questions, thus flipping the 
normal process on its head. This inversion in 
potentially beneficial, because hearing officers 
are likely to have more specialized knowledge 
about IDEA and closer proximity with local 
school-parent realities than do federal judges. It will 
eventually be the higher courts that establish the 
legal precedents on issues such as the extent to 
which FAPE applies during remote instruction. 
But the courts often defer to the decisions of hearing 
officers in IDEA cases from the federal circuit courts 
of appeal.

What Have Been the Decisions So Far?

In a nationwide review of IDEA state complaints, 
hearings, and court rulings during the pandemic’s 
first six months--from March 2020-August 2020--a 
colleague and I found, not surprisingly, that the 
number of filings had dropped significantly from 
their usual levels (Zirkel & Jones, 2020).  As is 
typical, parents were more likely to take their cases 
to IDEA hearing officers than to file state complaints,

but the state complaint process—which tends to be 
much quicker and subject to far fewer settlements 
in general which to be more amenable to the virtual 
modality of the pandemic—has yielded the majority 
of the decisions thus far.  Across the country, those 
initial months accounted for 207 state complaint 
decisions, but only 11 due process hearing decisions.

In both forums, most filings addressed the 
schools’ responsibility to continue providing FAPE 
during the pandemic. Some of these cases focused 
on procedural issues, such as allegations that schools 
were failing to evaluate and reevaluate children, revise 
their IEPs, and meet with parents. Others focused on 
the schools’ responsibility to ensure that the IEP is 
“reasonably calculated to enable a child to make prog-
ress appropriate in light of the child’s circumstances,” 
per the Supreme Court’s ruling in Endrew F. v. Doug-
las County School District RE-1. (2017). However, the 
majority of claims alleged that schools had “failed to 
implement” (abbreviated as FTI) the child’s IEP during 
the pandemic.

During the current school year, legal filings appear to 
be following more or less the same pattern, but more 
due process decisions, which is the predominant route 
to judicial precedents, are appearing. But when all 
schools fully reopen, will we see a dramatic rise 
in state complaints, hearings, and lawsuits? It’s 
impossible to predict, but the answer will likely 
depend on the extent to which Congress provides extra 
funding for schools’ special education services in 
general and, more specifically for the “compensatory 
services” that the federal guidance seemed to require. 
It could also depend, though is much less likely, on any 
adjustments  Congress makes to IDEA’s requirements 
or school districts’ liability.

State Complaint Decisions

During the pandemic, most state complaints have 
focused  on  FTI  claims and, to a lesser extent, proce-
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dural violations, with mixed outcomes. When investi-
gations end with findings in favor of the parents, the 
most frequent remedy is to require school district 
personnel to undergo training, but in some cases the 
corrective action is compensatory education, usually 
leaving to the IEP team the determination of the extent 
and nature of this remedy. In general, investigators 
have relied on the Department of Education’s guidance 
(and additional state guidance, where it exists), they 
interpreted “greatest extent possible” and “every 
effort” to mean in relation to FAPE during distance 
learning.

For example, in a 2020 Wisconsin case, the issue was
whether the school district had sufficiently implement-
ed the child’s pre-pandemic IEP during the three final
months of the 2019-20 school year. The complaint
investigator concluded that the district had, through
remote learning, provided the specially designed
instruction in math and reading but had not implement-
ed “to the greatest extent possible” the two remaining
provisions of the child’s IEP: reading tests aloud to the
child and having the teacher hold weekly meetings
with the child to discuss assignments. In this case, the
corrective action was for the IEP team to meet and
determine “the extent of additional services required
[to remedy] the failure to implement the student’s
IEP” (In re Student with a Disability, 2020).

By contrast, in a 2020 Ohio case, the investigator
concluded that the district had made good-faith efforts
to implement, via remote instruction, the IEP of a
nonverbal student with autism during the initial 
months of the pandemic. But at the same time, the
investigator also concluded that the district denied
FAPE via an unjustified reduction of special education 
services in September 2020. Here, the corrective
action was to promptly hold an IEP meeting to revise
the provisions for specially designed instruction and
related services to enable the child to make appropriate
progress (Toledo Public Schools, 2020).

Due Process Hearing Decisions

To date, hearing officer decisions have been far fewer,
but they are more likely to signal future judicial trends
related to FAPE during emergency school closures.
Like the state complaints, most hearings have focused
on allegations that school districts have “failed to
implement” students’ IEPs. In general, hearing officers
have applied the prevailing judicial standard of requir-
ing parents to show that there has been a “material”
(i.e., significant) gap between what the IEP specified
and what the district provided. Given this forgiving
standard, most hearing officers have decided in
parent’s favor. And they’ve tended to require districts
to provide compensatory education that is tailored to 
the child’s specific circumstances.

For example, in Los Angeles Unified School District 
(2020), the hearing officer found that the district had 
provided, through distance learning, less than half of 
what the pre-pandemic IEP specified for a 12th grader 
with autism who was in a specialized private vocation-
al placement. The officer concluded that this failure 
amounted to a shortfall of 116 hours of hands-on voca-
tional instruction. In the end, the student was awarded 
40 hours of transition counseling, the smaller number 
based on the fact that the student had aged out of her 
IDEA entitlement by the time of the hearing, and on 
the recognition that no sufficiently safe in-person
public or private vocational services were available
available at that point.

Clark County School District (2020) provides an 
example of a more wide-ranging decision. In this case, 
a Nevada hearing officer found that a districtwide shift 
to remote instruction is not subject to IDEA adjudica-
tion. However, Nevada is one of the relativelly few
two-tier states, and the decision was reversed
at the second tier. The review officer ruled that the 
district had denied FAPE to a 2nd grader with intellec-
tual disabilities in two ways.  First, the district’s virtual 
IEP meeting at the start of the 2020-21 school year, 
where staff announced an across-the-board reduction
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in the child’s services, violated both the parents’ right 
to meaningful participation in deciding the IEP and the 
student’s right, under the Supreme Court’s Endrew F. 
decision, to have her specific circumstances consid-
ered.

Second, the child’s occupational therapist refusal, on 
ethical grounds, to provide the child’s 30-minute 
weekly therapy sessions via the internet amounted to 
an FTI violation, since the district made no alternative 
arrangement. As a remedy, he required that a state IEP 
facilitator conduct a virtual IEP meeting with the 
parents, that the district reimburse the family for 
in-person tutoring, and that the district pay for private 
occupational therapy services arranged by the parents.

Court Decisions

In the relatively few cases, to date, in which the courts 
have considered the schools’ obligation to provide 
IDEA services during the pandemic, almost nothing 
truly “meaty” has yet been decided about the law’s 
application. Rather, these decisions provide only a 
lesson on the cumbersome complexities and slow pace 
of the legal system. Not only are court dockets chron-
ically congested but the courts have been inundated 
with all kinds of COVID-related lawsuits, all while 
coping with safety-related slowdowns.

Most of the IDEA rulings thus far have been limited to 
temporary restraining orders or preliminary injunc-
tions, which allow for relatively quick interim judg-
ments to be made in urgent situations. However, these 
decisions are not final, and the criteria, such as irrepa-
rable harm, pose a generally uphill slope for the plain-
tiffs.

During the pandemic, however, parents of students 
with disabilities have faced some formidable hurdles 
when trying to get courts to make this sort of quick, 
interim ruling. Three legal principles--standing, 
stay-put, and exhaustion-- have been at issue.

1) Standing: In legal terms, a plaintiff has “standing”
in court if they have a direct and personal stake in the
outcome of the lawsuit they’ve filed. For example,
consider the case of J.T. v. de Blasio (2020), a nation-
wide class action suit filed in the U.S. District Court
for the Southern District of New York, on behalf of
more than 100 students with disabilities, most of
whom live in other states. According to the plaintiffs,
school districts in New York City and across the coun-
try have failed to provide FAPE during the pandemic.
Noting that the only defendant in its jurisdiction was
New York City, the court dismissed every other school
district and state education department from the case.
Then it dismissed almost all of the plaintiffs, arguing
that since they did not have children in the New York
City schools (the only remaining defendant), they
lacked standing in the case.

A similar ruling was made in Hernandez v. Grisham
(2020), a class-action suit on behalf of both general
education students and those eligible for special
education in several New Mexico school districts.
They sought a temporary restraining order against the
state’s decision to close the schools during the
pandemic. The U.S. District Court in New Mexico
found that almost all of the named plaintiffs, including
a state legislator and a local school board member, 
lacked standing in the IDEA-related portion of the 
case, since they did not have children with disabilities 
enrolled in the schools. That left only a single plaintiff, 
a woman whose daughter was eligible for services 
under IDEA. Further, the court concluded that she 
could represent only her daughter, and nobody else, 
because she didn’t meet the various class-action 
requirements that would allow her to represent all such
students in the state.

After further pretrial proceedings, the court also 
dismissed, on substantive grounds, the various parts of 
the lawsuit that didn’t have to do with special educa-
tion claims, which left only the single plaintiff and two 
defendants (the heads of the state’s education and 
health departments).
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2) Stay-put: Under the IDEA’s “stay-put” provision,
when parents file for a due process hearing on behalf of
their child, the school district must maintain the child’s
“current placement” during the ensuing proceedings.
However, courts have been uncertain how to apply this
rule during the pandemic, given the unprecedented
circumstances. Arguably, an analog  can be made to a
Ninth Circuit Court of Appeals decision from 2010,
which ruled on a class-action suit against the state of
Hawaii, which had shortened the school week in
response to an economic crisis (N.D. v. Hawaii Depart-
ment of Education, 2010). In that case, the plaintiffs
filed a stay-put claim, arguing that the court should
make a preliminary injunction ordering the schools to
continue, throughout the length of the case, to provide
the usual five days of support to students with special
needs.

The court concluded that this systemwide action, 
which applied to all schools and all students in the 
state, did not amount to a change in placement for 
students with disabilities in particular. However, 
because the factual circumstances of this case were 
unique, the court warned that this stay-put ruling 
shouldn’t be generalized to other cases. But the court 
also pointed out, as an aside, that the plaintiffs might 
have been more successful if, instead of arguing that 
the students’ “placement” had been changed, they had 
argued that once the state shifted to a four-day week, 
the schools could no longer provide all the services 
spelled out in students’ IEPs. Heeding this advice, a 
number of plaintiffs immediately filed new lawsuits,
challenging, with some success, Hawaii’s crisis-re-
sponse strategy on the grounds that it led to a failure to 
implement the agreed-upon services.

During the pandemic, when parents have sued districts
to restore their children’s special education services, 
they’ve tended to invoke the stay-put provision, argu-
ing that services should be maintained during the legal 
proceedings. On this issue, though, the courts have
ruled mostly in favor of the defendants. In the J.T. v.
 de Blasio decision (2020), for example, the New York

district cited the Ninth Circuit Court’s decision in the 
Hawaii case and argued that students with special 
needs could not be exempt from the shift to remote
learning. Like the Ninth Circuit, the New York district
court also kept the door open to another legal strategy,
noting the parents could argue that their children’s
services should continue as usual for reasons “other
than the closure of the schools and the provision of
remote educational services during the pandemic.”

3) Exhaustion: In all kinds of legal disputes, people
are not supposed to go to court until they’ve “exhaust-
ed” all other available remedies. For instance, before
parents can file a lawsuit against their school district
for failing to provide FAPE to their child, they must
first complete an impartial hearing process, making a
good-faith effort to negotiate a solution to the given
problem.

This came up in the J.T. v. de Blasio case: After
narrowing the list of plaintiffs down to just the handful
of parents with children enrolled in New York City 
schools, the court went on to dismiss the lawsuit entire-
ly for lack of exhaustion. Before the court could deter-
mine whether their children had been denied a free and
appropriate public education, the parents would have
to go through the state’s process for handling such 
complaints. Given this requirement, most FAPE-relat-
ed complaints never go to court.

The one exception, which looks like a big one, is the
Hernandez case in New Mexico After narrowing the
list of plaintiffs to just the one parent of a child with
special needs, the courts went on to consider the merits
of the FAPE claim, at least as far as deciding whether
to issue a temporary restraining order, to allow the
student to receive services while the case continued.

First, the court concluded that the parent qualified
under an exception to the exhaustion requirement, 
because the IEP team had misinterpreted state health 
regulations as forbidding in-person instruction. 
Instead, as the court observed, the state’s reentry 
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guidance allowed for an exception for special educa-
tion students within safety standards, including small 
classes with social distancing. Second, contrary to the 
state complaint and due process decisions above, the 
court concluded that the aforementioned U.S. Depart-
ment of Education guidance documents were not
persuasive, “because they lack thoroughness, valid 
reasoning, and consistency with prior guidance.” 
Finally, however, the court granted the temporary 
restraining order because “[this child’s] IEP likely 
violates the IDEA.” More specifically, citing the 
child’s lack of progress under remote instruction, the 
court concluded that her IEP, which was far from fully
implemented, likely failed to meet the substantive 
standard under Endrew F. Thus, the court ordered the 
chief state school officer to direct the district to amend 
the child’s IEP to meet the Endrew F. standard “regard-
less of the [district’s] preference for remote instruc-
tion.” This ruling is currently on appeal at the Tenth 
Circuit.

The Answers Have Begun To Take Shape

Unless Congress unexpectedly adopts some sort of 
waiver, putting a temporary hold on school systems’ 
responsibility to provide the full range of services 
called for under IDEA, districts will no doubt continue 
to be subject to lawsuits from parents who are desper-
ate to secure help for their children. Yet, the process of 
developing legal precedents tends to be ponderous, 
making it unlikely that the courts will reach, any time 
soon, a working consensus as to the principles for 
deciding such lawsuits.

From the recent decisions made by IDEA hearing 
officers, however, the signs seem to suggest that the 
most frequent claims (and those most likely to favor 
parents) will focus on districts’ “failure to implement” 
students’ IEPs. In second place, but much less 
frequent, are likely to be substantive FAPE claims, in 
which parents argue that the school district hasn’t 
taken their child’s particular circumstances into 
account.

For FTI claims, parents are likely to prevail if they can 
offer proof that there was a significant gap between 
what was specified in the child’s IEP and what was 
actually provided. The fudge factor, here, will be in 
how courts interpret the U.S. Department of Educa-
tion’s “best efforts” guidance. For substantive FAPE 
claims, courts will follow the precedent set by the 
Endrew F. ruling, which requires schools to provide an 
educational program that is “reasonably calculated” to 
be effective “under the child’s circumstances”—in-
cluding the constraints of the pandemic. Most other 
claims will likely fall into the broad category of proce-
dural violations, such as a district’s failure to meet 
timelines for evaluating students or providing prior 
written notice for “distance learning plans.” These 
cases will likely tend to favor districts, in light of how 
difficult it has been to follow normal procedures 
during the pandemic, and because the burden will be 
on parents to prove that the procedural
violations, if any, have resulted in denial of
meaningful parental participation or a loss of substan-
tive FAPE for their child. In the cases in which parents
prevail, the predominant remedy is likely to be
compensatory education, which is equitably flexible 
like silly putty (Seligman & Zirkel, 2013). The extent 
that districts proactively provide this relief, per the 
federal guidance, may play a role as to whether and 
what extent the parents obtain this remedy in adjudica-
tion.

After the initial shock and systemic response to the
pandemic emergency, the adjudicative application of
FAPE has tended to afford districts less and less
latitude. Hearing officers who may have been provided
some forgiving flexibility for the first few months of
the pandemic are holding districts more strictly
accountable for FAPE during the current school year,
including in-person supports when upon proof that
distance learning is not reasonably calculated for the
individual child’s progress.

The end of this story remains uncertain. The pandemic 
continues  to  pose  thorny  legal  questions  about  the
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schools’ responsibility to provide special education 
services in such circumstances, and it will take some 
time before the courts provide definitive, precedent-
setting answers.

However, the outline of the final chapter has taken 
shape. School districts cannot assume the pandemic 
excuses them from their IDEA obligations. When 
in-school instruction becomes unsafe, creative and 
collaborative uses of virtual instruction are necessary. 
Given the individualized nature of the IDEA, however, 
such instruction may not be considered sufficient. As 
the recent Hernandez ruling illustrates, courts are 
likely to require in-person instruction either in school, 
at the child’s home, or in other locations for those 
students with disabilities for whom virtual instruction 
is a flagrant failure. Finally, further federal guidance is 
reportedly imminent specific to the meaning and 
implementation of compensatory services as a proactive 
measure at the district level.
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