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In comparison to K-12 public school students eligible under the Individuals with Disabilities Education Act (IDEA),1 students who only qualify
under the broader eligibility standards of Section 504 of the Rehabilitation
Act (§ 504)2 receive insufficient attention. Helping to fill that gap, this article
is the last in a triad of successive analyses providing updated rates of socalled ‘‘§ 504-only’’ students3 at the state,4 district,5 and—here—school levels.
Attributable in part to the expanded eligibility standards of the Americans
with Disabilities Act (ADA) amendments that went into effect on January 1,
2009,6 these previous biennial analyses through 2015-16 found successively
higher national § 504-only rates of 1.02%, 1.48%, 1.81%, and 2.29%.7
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20 U.S.C. §§ 1400-1419 (2014). For a systematic analysis of the similarities and differences between these two statutory frameworks, see Perry A. Zirkel, An Updated
Comparison of the IDEA and Section 504/
ADA, 342 Ed. Law Rep. 886 (2017). One of
the key differences is the narrower scope of
eligibility under the IDEA, which is ultimately based on the need for special education. 20 U.S.C. § 1401(3)(A) (2014).

als with Disabilities Education Act (IDEA),
‘‘§ 504-only’’ refers to the students who
qualify under the eligibility standards of
§ 504 but not the IDEA. More specifically,
these students are typically identifiable because they have documentation commonly
referred to as a § 504 plan rather than the
individualized education plan (IEP) that the
IDEA requires.
4.

Perry A. Zirkel & Gina L. Gullo, State
Rates of § 504-Only Students in Public
Schools: The Next Update, 385 Ed. Law Rep.
14 (2020).

5.

Perry A. Zirkel & Gina L. Gullo, School
District Rates of § 504-Only Students in Public Schools: The Next Update, 385 Ed. Law
Rep. 14 (2020).

6.

42 U.S.C § 12102(1)(A) (2018). The expansion applied to the second and third
essential eligibility elements: (1) physical or
mental impairment that (2) substantially
limits (3) one or more major life activities.
See, e.g., Perry A. Zirkel, The ADAA and Its
Effect on Section 504 Students, 22 J. SPECIAL
EDUC. LEADERSHIP 3 (2009). In tandem with
the ADA Amendments, Congress incorporated these standards in § 504. 29 U.S.C.
§ 705(20)(B) (2018).

29 U.S.C. §§ 705 and 794 (2018).
In light of the broader definition of disability under § 504 than under the Individu-

7.

Zirkel & Gullo, supra note 4, at 17.
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In the first article in this current triad, we found a national rate of 2.71%
for 2017-18 and rather wide variance at the state level, ranging from New
Hampshire’s 6.32% down to Mississippi’s 0.65%.8 In the follow-up analysis at
the school district level, we found a wider variance among districts with
enrollments of over 1250 students, with 50 districts having rates above
11.34% and 243 others reporting zero § 504-only students.9
The purpose of this third article is to extend the analysis of the
§ 504-only rate in 2017-18 to the individual school level. The continuing
source is the initial release CRDC public-use data file,10 which includes this
information and a host of other variables for each public school in the
nation.11 The procedure followed the basic steps of the school-level analysis
in 2015-16;12 (1) deleting the schools with enrollments of 250 or fewer
students;13 (2) calculating the percentage of § 504-only students based on the
CRDC enrollment and § 504-only figures for each school and arranging the
schools in descending order of their § 504-only percentages; and (3) in light
of the planned focus on over- and under-identification,14 focusing the examination on the top and bottom segments of the percentage range. The slight
refinement of the 2015-16 procedure was to select the schools with the
highest enrollments rather than a random representation as the sample of the
bottom group.15
Top Group
The top group was limited to the fifty sizeable16 schools with the highest
rates of § 504-only students. In the initial array of the qualifying schools, we
checked the top seven schools because the percentage rates of the first five
were extreme outliers and the next two schools were not in the top fifty for
the 2015-16 analysis.17 E-mails with the administrative representatives for
8.

Id. at 18.

9.

Zirkel & Gullo, supra note 5, at 26–27.

10. https://www2.ed.gov/about/offices/list/
ocr/docs/2017-18-crdc-data.zip. CRDC made
this public release in October 2020. A second release, which will have corrections
based on school-submissions and data-quality outreach, is scheduled for Spring 2021. Emails from Susanna Oo, Associate Analyst,
CRDC Partner Support Center, to Gina L.
Gullo (Nov. 23, 2020, 4:59 PM EST and
Dec. 2, 2020, 5:27 PM EST) (on file with
author). These data remain subject to potential errors attributable largely to the
length of the survey instrument and the
limited, but reportedly improving, steps for
corrections. See Zirkel & Gullo, supra note
4, at 17.
11. The requirement for all public schools to
submit data for this government survey led
to a 99.9% response rate. Julia Bloom-Weltman & Clover Quigley, CRDC 2017-18
Technical Documentation 5 (2020). https://
ocrdata.ed.gov/assets/downloads/Data%
20Notes% 202017-18% 20CRDC.pdf.
12. Perry A. Zirkel, Public School Rates of
504-Only Students, 356 Ed. Law Rep. 1
(2018).
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13. The reasons for excluding the smaller
schools were that (1) they included a large
concentration of atypical school entities,
such as early childhood centers and truancy
or youthful-offender programs, and (2) routine decreases or increases in the number of
§ 504-only students in these smaller schools
would result in relatively marked changes in
their percentage rates. Id. at 2.
14. Zirkel & Gullo, supra note 4, at 21;
Zirkel & Gullo, supra note 5, at 29.
15. The reason is that the reported lack of
any § 504-only students is particularly subject to question for those schools with the
highest enrollments. For this reason, the
district-level analysis for 2017-18 had this
same refinement. Zirkel & Gullo, supra
note 5, at 25.
16. ‘‘Sizeable’’ here refers simply to those
with enrollments of over 250 students. See
supra note 13 and accompanying text.
17. The top five ranged from 79.60% to
94.65%. The next two, which were not in
the previous top fifty, were not as extreme
but still separable from the remaining
schools: Huffman Middle School in Alabama (37.60%) and Lacy Elementary
School in Texas (33.39%).
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these schools resulted in corrections for all seven of them.18 The corrections,
which appeared to be attributable to reporting errors,19 eliminated them from
the top group, causing their sequential replacement with the next seven
schools in percentage order.20
Table 1 identifies these fifty schools in rank order, along with their state,
local education agency, enrollment (abbreviated as ‘‘Enr.’’), and percentage
rate. The two other features of this table are (1) shading in the state column
to show whether the school rate notably correlates with its state’s broad
categorical ranking,21 and (2) adding designations in the school column via
asterisks for special status schools.22
A review of Table 1 reveals that the top fifty schools range from a high
of 30.33% down to 19.53%, which is slightly more than seven times the
national rate.23 The aforementioned24 shading in the state column suggests a
strong correlation between the school and state § 504 rates; forty-seven of the
top fifty schools were in states that were in the top (n=43) or intermediate
(n=5) groups of states.25 Finally, the entries in the school column show that
at least sixteen of the fifty schools in the top group have a special focus
(n=5) or charter status (n=11).26
18. E-mail from Gerard Poole, Superintendent, Shoreham Wading River Cent. Sch.
Dist. (New York), to Perry A. Zirkel (Dec.
4, 2020, 10:28 EST) (correcting rate from
94.65% to 1.26%); e-mail from Tina Rayborn, Principal, Buffalo Indep. Sch. Dist.
(Texas), to Perry A. Zirkel (Dec. 1, 2020,
17:21 EST) (correcting rates of Buffalo Elementary Sch. from 93.02% to 1.98%, Buffalo Junior High Sch. from 92.40% to
11.468%, and for Buffalo High Sch. from
89.85% to 8.52%); e-mail from Cheryl
Smith, Exceptional Children’s Dir., Bladen
Cty. Sch. (North Carolina), to Perry A.
Zirkel (Nov. 30, 2020, 11:08 EST) (correcting rate for Elizabethtown Middle School
from 79.60% to .002%); e-mail from Genita
Matthews, Principal, Birmingham City Sch.
(Alabama), to Perry A. Zirkel (Nov. 30,
2020, 13:13 EST) (correcting rate for Huffman Middle School from 37.16% to 2.0%);
e-mail from Nichole Powell, Special Programs Dir., Princeton Indep. Sch. Dist.
(Texas), to Perry A. Zirkel (Nov. 20, 2020,
16:17 EST) (correcting rate for Lacy Elementary Sch. from 33.39% to 6.60%) (on
file with author).

21. The background of the cell in the state
column is differentiated to show whether
the district is in the top third (designated by
dark gray), middle third (designated by light
gray), or bottom third (designated by white)
of the states according to their 2017-18 rates
of § 504-only students. Zirkel & Gullo, supra note 4, at 22–23. Rather than a precise
measure of correlation, ‘‘notable’’ in this
context only means at all evident based on
these three broad categories for the states.

19. E-mail from Susanna Oo, Associate Analyst, CRDC Partner Support Center, to Perry A. Zirkel (Nov. 23, 2020, 16:59 EST) (on
file with author) (confirming that the
§ 504-only and total enrollment numbers
correspond to the data reported by the identified schools or districts).

26. The reason for the ‘‘at least’’ qualifier is
that these identifications are only approximate, based on direct inferences from the
names of the schools and the corresponding
identification of the local education agency.
Closer scrutiny or familiarity with these
schools might reveal other schools in the
top fifty with either designated special status.

20. The replacement schools are those listed
at ranks 44-50 in Table 1.

22. Specifically, a single asterisk designates
magnet, specially themed, or other such distinctive school, and a double asterisk designates a charter school.
23. See supra text accompanying note 8 (national average of 2.71%).
24.

See supra note 21 and accompanying text.

25. However, the state groups were thirds,
thus representing a much wider segment
than the top fifty districts. Thus, these results should not be confused with a correlation coefficient, which would much more
precisely take into account the individual
positions within the entire state and district
lists. See supra note 21.
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Bottom Group
Per the above mentioned refinement,27 the bottom group was limited to
the fifty schools with the highest enrollments among the 10,951 schools with
an enrollment of over 250 students and with zero § 504-identified students
according to the 2017-18 CRDC data. Table 2, which has the same format
features as Table 1,28 lists this limited sample of 0% schools.
Within its limited representation of the many schools in this zero
§ 504-only category, Table 2 shows that the highest enrollments range from
1905 to 4581 students, which raises serious questions about reporting or
identification accuracy. The shading in the state column might suggest a
lower correlation between the school and state § 504 rates for the bottom
group than for the top group;29 only slightly less than the majority of the
schools were in the bottom third of the states, with the remainder in either
the middle third (n=21) or top third (n=8) of states. Finally, the entries in
the school column show that at least thirteen of the fifty schools have a
special focus (n=10) or charter status (n=3).30
Interpretation and Conclusions
The primary conclusion of this follow-up to the state- and district-level
analyses is that the school is the major locus of under- and over-identification
of § 504-only students. Although there is some influence of the state and
district cultures on the school § 504-only identification practices,31 the
relatively extreme percentage rates in the top group32 and the strikingly large
number of 0% § 504-only schools33 show that—beyond just inputting errors at
the local or CRDC levels34—the awareness and interpretation of the applicable legal standards for eligibility of § 504 accommodations are in need of
more systemic attention in terms of district professional development, supervision, and accountability as well as OCR enforcement. Many of the same
schools were in each of these polar groups in the 2015-16 school-level
analysis,35 suggesting that these practices increasingly become part of the
local school’s culture if not subject to such concerted attention.
27. See supra notes 13 and 15 and accompanying text.
28. See supra notes 21-22 and accompanying
text.
29. The lack of randomness in this bottom
sample is the reason for the limited ‘‘might
suggest’’ language.
30. For the reason for the parallel use of the
‘‘at least’’ qualifier, see supra note 26.
31. For the state relationship, see supra text
accompanying notes 24-25 and 29. The district relationship is less clear because although some of the districts in the top and
bottom groups in the district-level analysis
are repeaters here in Tables 1 and 2, the
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respective minimum enrollment cut-offs impede a corresponding quantitative indication.
32. The percentage range in the top group
not only is more than seven times the national rate but also clearly exceeded the
uppermost end of the state percentage
range.
33. The 10,951 schools in this bottom group
for 2017-18 are less than the 12,229 in the
zero-group in 2015-16 but still are so extensive as to suggest not only reporting errors
for some but under-identification for others.
34. See, e.g., supra notes 10 and 18-19 and
accompanying text.
35.

Zirkel, supra note 12, at 2-4.
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The problems of under- and over-identification are manifold, including
social justice and resource allocation, particularly in light of § 504 being a
civil rights law and, thus, an unfunded mandate in comparison to the IDEA.36
The disparities include not only wealth, but also gender, race, and national
origin.37 Similarly, high-stakes timed testing is a contributing factor38 but only
part of a more complex set of variables that interact to yield such disparate
school rates.
A related but secondary conclusion is that charter schools merit special
attention in light of their appearance at both polar positions of this wide
variance.39 Although charter schools are not consistently on the side of
under- or over-identification,40 the previous emphasis on access to doublecovered students, i.e., those with IEPs,41 needs to be extended to the
identification of § 504-only students.
Finally, this analysis should be examined in tandem with those of the
state- and district-levels for 2017-18 and 2015-16. The results consistently and
cumulatively point to the need for closer adherence to the legal standards
rather than extra-legal factors.42 Although the legal standards, as is often the
case,43 are not mathematically precise, the criteria are sufficiently clear for
36. See, e.g., Perry A. Zirkel, Avoiding Underand Over-Identification of 504-Only Students:
Pitfalls and Handholds, 359 Ed. Law Rep.
715 (2018).
37. E.g., Perry A. Zirkel & John M. Weathers, Section 504-Only Students: National Incidence Data, 26 J. DISABILITY POL’Y STUD. 184,
188-89 (2015); Perry A. Zirkel & John M.
Weathers, K-12 Students Eligible Solely under
Section 504: Updated National Incidence
Data, 27 J. DISABILITY POL’Y STUD. 67, 70-71
(2016).
38. E.g., Douglas Belkin, Jennifer Levitz, &
Melissa Korn, Many More Students, Especially the Affluent, Get Extra Time to Take the
SAT, WALL ST. J., May 21, 2019, https:
//www.wsj.com/articles/many-more-studentsespecially-the-affluent-get-extra-time-to-t
ake-the-sat-11558450347; Tiffany Rowe
Chavez, Habitus and Access: How the Elite
Get Their Colleges of Choice 96 (Oct. 31,
2019) (Ed.D. dissertation, Concordia University
Chicago),
https://search.pro
quest.com/openview/2fe76b59ca5836dcbfe0
88741650fbaf/1.pdf?pq-origsite=gscholar&c
bl=18750&diss=y (finding cultural, ethical,
and practical problems in a case study of a
high § 504-rate district).
39. See supra text accompanying notes 26
and 30.
40. E.g., Zirkel & Weathers, K-12 Students,
supra note 37, at 71.
41. See, e.g., Robert Garda, Disabled Students’ Right of Access to Charter Schools
under the IDEA, Section 504, and the
ADA, 32 J. NAT’L ASS’N ADMIN. L. JUDICIARY

516 (2012); Sarah Wieselthier, Judicial Clarity: Giving Teeth to the Application of Federal
Disability Laws in Charter Schools, 2013
BYU EDUC. & L.J. 67 (2013); Stephanie
Banchero & Caroline Porter, Charter
Schools Fall Short on Disabled, WALL ST. J.,
June 20, 2012, https://www.wsj.com/articles/S
B1000142405270230337920457747700389
3836734.
42. Additionally, the purported rationale of
leveling the playing field does not wash,
because over-identification—like underidentification—increases the disparities. Instead, why not provide reasonable accommodations generally for any students who
need them? Similarly, the common concern
with parental threats of litigation is contrary
to the infrequency of both due process hearings and court cases under § 504, and in the
relatively rare case law has been deferential
to districts in eligibility cases, just as they
have been in FAPE cases. See, e.g., LincolnSudbury Reg’l Sch. Dist. v. Mr. and Mrs. W.,
71 IDELR ¶ 153 (D. Mass. 2018); H.D. v.
Kennett Consol. Sch. Dist., 75 IDELR ¶ 94
(E.D. Pa. 2019). Indeed, the intent-based
discrimination standard under § 504 poses
not only a high hurdle for plaintiff-parents
but also a potential vulnerability for school
under-identification. See, e.g., Reid-Witt v.
District of Columbia, ––– F. Supp. 3d ––––
(D.D.C. 2020).
43. For the corresponding criteria for IDEA
eligibility, see, e.g., Perry A. Zirkel, Through
a Glass Darkly: Eligibility under the IDEAThe Blurry Boundary of the Special Education
Need Prong, 49 J.L. & EDUC. 149 (2020).
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reasonable determinations that do not come close to the relatively frequent
schools at the polar positions of the current § 504-only percentage range.44
The results also point to the need for improved CRDC procedures to
detect inputting errors and, via prompt notification to districts and a reasonable period for revision, their much more complete correction.45 Without
more comprehensive and concerted accountability at all levels, the unwarranted and ultimately detrimental disparities in the identification of
§ 504-only students will continue unabated.
44. For examples of eligibility forms that adhere to the applicable standards and that
are geared to correcting over- and underidentification, respectively, see, e.g., Perry
A. Zirkel, Identification of Students 504-Only
Students: An Alternate Eligibility Form, 357
Ed. Law Rep. 39 (2018); Perry A. Zirkel,
Legal Perspectives: New Section 504 Student
Eligibility Standards, 41 TEACHING EXCEPTIONAL CHILD. 68 (2009).

[6]

45. Improvements to the data quality process
for the CRDC are reportedly ongoing, but
did not include extending the procedure and
period for notification and correction for
2017-18. U.S. Department of Education Office for Civil Rights, CRDC 2017-18 Data
Quality Outreach Manual (2020). https://
crdc.grads360.org/services/PDCService.svc
/GetPDCDocumentFile?fileId=34448.

PUBLIC SCHOOL RATES

[7]

EDUCATION LAW REPORTER

[8]

PUBLIC SCHOOL RATES

[9]

EDUCATION LAW REPORTER

[10]

PUBLIC SCHOOL RATES

[11]

