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This month’s update identifies recent court decisions illustrating the evolving COVID-19 issues and answers under various legal bases, 
including but extending beyond IDEA and § 504. For related information about these issues, see the various sections of perryzirkel.com 
 

In its July 14, 2021 decision in Brach v. Newsom, the Ninth Circuit Court of Appeals addressed the constitutional challenges of 
two groups of parents—those of public school students and those of private school students—to the school closure policies for 
distance learning in the immediate wake of the pandemic.  Because only a few of all the students had disabilities, the primary 
claims were general to the Constitution.  Both groups argued that the initial requirement of distance learning and the 
subsequent restrictive phased-in plan for re-opening schools for in-person learning violated substantive due process and equal 
protection under the Fourteenth Amendment.  The federal district court granted summary judgement to the state defendants 
on these claims and required exhaustion of the IDEA and Section 504 claims (via individual IDEA due process hearings).  The 
two groups of plaintiff-parents appealed the Fourteenth Amendment rulings to the Ninth Circuit. 
As a threshold matter, the Ninth Circuit ruled that the 
parents’ constitutional claims were not moot despite 
the state’s loosening of the reopening restrictions 
after the trial court’s Dec. 21, 2020 decision. 

Per the Supreme Court’s recent Diocese precedent in the COVID-19 context, 
the Ninth Circuit concluded that the state failed to meet its burden of making 
absolutely clear that its allegedly wrongful conduct could not reasonably be 
expected to recur. 

Next, the court affirmed the lower court’s rejection of 
the public school plaintiffs’ substantive due process 
and equal protection claims. 

The reason was that the plaintiffs failed to show that the state had deprived 
them of a fundamental right recognized by either the Supreme Court or the 
Ninth Circuit.  

However, the court reversed the lower court’s ruling 
for the private school plaintiffs’ constitutional claims, 
sending them back to the lower court for further 
proceedings. 

Interpreting precedents as establishing a fundamental right of parents to choose 
private education, the Ninth Circuit—in a 2-to-1 ruling—concluded that the 
state’s restrictions were not, as a matter of law, sufficiently narrowly tailored 
to advance the compelling interest in safety. 

The Ninth Circuit did not address the lower court’s 
rulings for the IDEA and Section 504.  

The reason was that the parents did not appeal the requirement that they 
complete a due process hearing before bringing these claims to court. 

Unlike the case on the next page, students with disabilities were only a small, incidental part of this one, and the exhaustion requirement 
postponed and probably ended their attempt to establish a precedent for in-person, in-school instruction during the pandemic.  For 
public school students more generally, this decision continues the growing line of COVID-19 case law in favor of governmental 
defendants when faced with constitutional claims.  However, it also serves as a reminder of the potential distinction upon applying the 
same restrictions on private schools, which may be more robust for parochial schools.  Finally, regardless of one’s perspective, these 
judicial analyses reinforce the need to avoid knee-jerk or absolutist positions in responding to the COVID-19 pandemic. 
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In Charles H. v. District of Columbia (2021), a federal court in D.C. addressed the issue of IEP implementation for 
incarcerated adult students (ages 18–22) with disabilities during the pandemic.  More specifically, the 40 students in this 
category in the D.C. prison system had, at least for a year, received only sporadic instructional work packets without any 
feedback, related services, or—unlike younger incarcerated students with IEPs—virtual instruction.  Their claim was denial 
of FAPE under the IDEA based on a “material” failure to implement their IEPs.  Subject to final court proceedings, they 
sought a preliminary injunction.  Such immediate court action generally requires a showing of (1) likelihood of success on the 
merits, (2) irreparable harm; and (3) a supporting balance of the equities, including the public interest. 
 

For the first factor, the plaintiff-students 
claimed that what they had received amounted 
to a material shortfall in the implementation of 
both (a) the specially designed instruction 
(SDI) and (b) the related services in their IEPs. 
The defendants counter-argued that they had 
implemented the IEPs “to the greatest extent 
possible.” 

 

The court ruled, based on the requisite preliminary likelihood, that (a) the work 
packets without any teacher feedback assistance did not amount to SDI and, in any 
event, fell far short of the specified hours per week in their IEPs; and (b) the 
belated and partial provision of the related services in their IEPs cumulatively 
amounted to a material deviation. Conversely, the court rejected, as lacking any 
credible explanation, the defendants’ prolonged delay in arranging for virtual 
instruction in contrast to what they had done for the younger incarcerated students 
with IEPs. 

 

For the second factor, the court found that the 
denial of FAPE in this case, in the context of 
precedential court decisions, amounted to 
irreparable injury. 

 

The court concluded that not only the denial of FAPE in this case was prolonged 
and pronounced, but also the defendants’ recent efforts to resolve the material 
deviation still left the plaintiff students with a shortfall of at least 50% of the SDI 
and related services in their IEPs. 

 

For third factor, the court recognized the 
governmental interest in discretionary 
allocation of limited resources but found the 
countervailing considerations weightier. 

 

The considerations included the public interest in avoiding unlawful governmental 
practices under the IDEA, the availability of increased resources as a result of the 
recent coronavirus rescue legislation, and the flexibility of using in-person, virtual, 
or hybrid delivery of the IEP-specified services.   

 

The plaintiff-students sought certification for a 
class action and remedial relief including IEP-
team determined compensatory education. 

 

The court granted class certification on a preliminary basis, ordered implementation 
of the full hours of the students’ IEP services, but declined “at this provisional 
stage” to award compensatory education. 

 

This decision not only illustrates the specialized challenges of a particularly vulnerable IDEA subgroup but also provides a more 
general message of the vital and only slight adjusted meaning of FAPE for students with all disabilities as a result of the pandemic. 

 


