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This month’s update identifies two court decisions that address current issues, including school district mask mandates and special 
education teachers’ lack of regular certification.  For various related articles, special supplements, and earlier monthly updates, see 
perryzirkel.com.  
 

 

On November 10, 2021 in E.T. v. Morath, the federal district court in Texas issued its decision, after a bench trial, in response 
to a suit for declaratory and injunctive relief on behalf of a group of students with disabilities, including Down syndrome, 
asthma, immune deficiency, and cerebral palsy.  These medical conditions placed the students at increased risk of contracting, 
and experiencing severe symptoms from, COVID-19.  Most of these students were below the applicable age for COVID-19 
vaccination.  Primarily on the basis of Section 504 and the Americans with Disabilities Act (ADA), they challenged the 
governor’s executive order that prohibited government entities from mandating masks.  The subsequent state education 
department guidance reminded school districts that they are not permitted to require students, staff, or visitors to wear masks 
in their facilities.  The state’s attorney general followed up by filing suit against school districts that violated the governor’s 
order.  In its decision, the court first ruled on the defendants’ motion to dismiss the students’ claims against them. 
 

Two of the named defendants, the chief state school 
officer (along with his department) and the state 
attorney general, sought dismissal based on alleged 
lack of sufficient enforcement connection to the order. 

 

The court dismissed the state education’s commissioner and department 
because their guidance was without enforcement authority; however, the court 
denied dismissal of the attorney general based on his public threats and 
actions to enforce the order. 

A second and broader basis for the defendants’ 
dismissal motion was the students’ lack of standing. 

 

Rejecting this basis, the court concluded that the plaintiffs “allege a concrete 
and particularized injury that is redressable.” 

The next basis for the dismissal motion was the 
exhaustion requirement for FAPE-based claims, per 
Fry v. Napoleon Community Schools (2017). 

The court also rejected this claim: “Applying the Fry analysis, the court finds 
that the gravamen of Plaintiffs’ claims seek relief for disability 
discrimination, not for denial of a FAPE.” 

As to the merits of the plaintiffs’ claim, the defendants 
argued that the executive order does not ban the 
plaintiff students from attending school. 

Due to the unnecessarily greater health and safety risks, the court concluded 
that the order denied the plaintiff-students the benefits of in-person learning 
on an equal basis as their peers without disabilities under Section 504/ADA. 

 

Concluding that the governor’s executive order both “violates and is preempted by federal law,” the court permanently enjoined the 
attorney general from “enforcing or giving any effect to the provisions of [the order] prohibiting school districts from requiring 
masks.”  Federal courts in other jurisdictions, including Iowa, South Carolina, and Tennessee have reached similar conclusions based 
on Section 504 and the ADA in motions for preliminary injunctions, and federal appellate courts will likely address this issue next. 
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In its October 15, 2021 decision in Cooper v. Hammond School District, a federal district court in Indiana addressed the 
dismissal motions of (a) of a private psychologist on contract with the district and, in limited part, (b) the district.  The student 
transferred from another state for 2019–20 (grade 10) with a move-in IEP for health and learning disabilities.  The district’s 
IEP team promptly developed a new IEP for him.  In mid-October, the student’s special education teacher went on medical 
leave, and the substitute for the rest of the year lacked certification in special education.  In January, the parents filed for a due 
process hearing.  They initially refused to consent to the district’s requests for reevaluation, which included the pandemic 
period in the last few months of the year.  However, in June 2020, during the resolution period, they finally agreed.  The 
district arranged for the private psychologist to conduct the reevaluation.  According to the parents, the psychologist 
characterized it as an independent educational evaluation (IEE).  Dissatisfied with the results, the parents proceeded with the 
hearing.  The psychologist testified that she breached her ethical duty to notify the parents of her conflict of interest by serving 
as a litigation expert for the district.  After a ten-session hearing that addressed six issues, the hearing officer concluded that 
the district denied FAPE to the student by failing to adequately determine his needs for the 2019–20 school year, not timely 
providing the parents with the IEP, and failing to have a licensed special education teacher for several months.  However, the 
hearing officer did not provide the requested compensatory education.  Challenging the hearing officer’s reasons for denying 
relief, the parents filed this appeal.  The court’s decision was limited to the two above-mentioned dismissal motions.      
The parents clarified that their claim against the private 
psychologist was under Section 504 and the ADA, not the 
IDEA. They pointed out that even if her firm did not receive 
federal financial assistance, the ADA would apply. 

Assuming that the ADA applied, the court granted the private 
psychologist’s dismissal motion w/o prejudice based on the causation 
requirement; the parents failed to allege that, but for the student’s 
disability, she would have provided the proper notification.  

The district’s dismissal motion was limited to the issue of the 
lack of special education certification, for which the hearing 
officer denied compensatory education because "the 
Student . . . has until he is 22 years of age to receive special 
education and related services and … may be entitled to 
receive Recovery Services due to COVID-19.” 

The court granted this dismissal motion based on “the plain language 
of the IDEA” establishing that there is no “private right of action” for 
a district’s failure to meet the IDEA requirements for regular state 
licensing as a special education teacher.  The court added that the 
hearing officer decisions that the parents cited “may be governed by 
different rules and remedies.” 

The ruling regarding the private psychologist serves as a reminder of (a) the difference between ethical and legal obligations and (b) the 
extended coverage of the ADA and its shared requirement with Section 504 of disability-based causation.  The more significant lessons 
of this case arise from the issue of lack of regular special education certification.  The hearing officer’s reasoning, including its 
confusion between compensatory education as an adjudicative remedy for denial of FAPE and “compensatory services” as a district 
measure per federal guidance, is clearly questionable.  Similarly, but only to the limited extent of different rules and remedies under the 
IDEA for hearing officers, the court’s reasoning is off-putting.  But the key points concern the rule-of-construction language of the 
IDEA, which merits general and careful consideration.  First, such certification violations are clearly within the jurisdiction of the 
IDEA’s alternate decisional dispute-resolution avenue–the state complaint procedures mechanism.  Second, lack of the requisite 
certification can, if properly pleaded, clearly fit as one integral part of a wider FAPE claim rather than being a separate cause of action. 

 


