
 

 

SPECIAL EDUCATION LEGAL ALERT 
 

Perry A. Zirkel     
© November 2021 

 
This month’s update identifies a pair of recent court decisions that seem to differ from the traditional district-deferential approach 
in methodology disputes.  For various related articles, special supplements, and earlier monthly updates, see perryzirkel.com.  
 

 

In its September 29, 2021 decision in Falmouth School Department v. Doe, the federal district court in Maine addressed, in 
notable part, the issue of reading methodology.  After evaluating the child, John, in grade 1 (2016–2017) as eligible under the 
classification of other health impairment (OHI), the district provided him with a January 2017 IEP that included 30 minutes 
daily of specially designed instruction in reading.  His special education teacher used variants of the Orton-Gillingham (O-G) 
approach for this purpose.  She continued these reading services in grade 2 resulting in slow progress, and the January 2018 
IEP increased them to a limited extent.  In December 2018, the parents obtained and shared an IEE that diagnosed John with 
“double deficit dyslexia,” assessed him as still at a nonreader level, and recommended Lindamood-Bell (LMB) programming.  
In response, the January 2019 IEP proposed increasing John’s reading services, including some LMB services.  Rejecting this 
proposal as insufficient, John’s parents placed him in a private-school LMB program for the second half of each day.  In 
March 2019 of grade 3, when the district refused their request to adjust the IEP for mainstreaming for the first half of the day, 
the parents revoked consent for special education services.  However, at the end of grade 3, with another supporting IEE, they 
requested an IEP for grade 4 with a split-day arrangement.  The September 2019 IEP proposed increased special education 
services with “multisensory synthetic phonics instruction” instead of LMB.  In November the parents unilaterally placed John 
full-time in the private school.  In January 2020, they filed for a due process hearing.  The hearing officer ruled that the 
January 2018, January 2019, and September 2019 IEPs did not meet the substantive standard for FAPE.  The hearing officer 
ordered reimbursement for (a) specified IEEs and (b) as compensatory education, the parents’ expenses for the part- and full-
day placements at the private school from January 2019 through June 2020.  The district filed an appeal with the federal court. 
 

First, the court affirmed that the January 2018 and January 
2019 IEPs did not meet the Endrew F. standard for FAPE, 
concluding that during their coverage John started with 
pre-k literacy skills and ended with “literacy skills that 
remained at ‘pre-k to kindergarten literacy skills.’” 

 

The court reasoned that in spite of John’s stagnated reading and writing 
skills, the first of these two IEPs addressed only the amount but not the 
type of literacy services, and the second was too little and too late with 
regard to LMB as compared to the IEE recommendations and the private 
school services.  

 

Second, the court also affirmed that the September 2019’s 
“abrupt change” from LMB was unjustified in light of his 
improved progress with this approach compared to the 
district’s O-G variant. 

 

The court explained that “flexibility in methodology does not mean that a 
district can ignore evidence that its preferred structured literacy program 
has not worked and that the unique needs of a student may require school 
officials to provide alternative, accepted methodologies.” 

 

This case is already on its way to the First Circuit Court of Appeals, showing the likelihood that it may be part of either a revision or 
reinforcement of the traditional, pro-district view with regard to methodology disputes under the IDEA. 
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In its October 12, 2021 decision in Rogich v. Clark County School District, the federal district court in Nevada addressed FAPE 
issues that centered on reading methodology.  The child, who was born with hydrocephalus, had multiple diagnoses, including 
dyslexia and ADHD.  Her parents enrolled her in private school programs starting in kindergarten but midway in grade 5 
(2013–2014) requested the district to conduct an evaluation for an IEP.  They provided the IEP team with IEEs from 2009 and 
2013.  The resulting proposed IEP for 2014–2015 classified her as OHI and included a “multisensory approach to instruction” 
throughout the school day.  The parents rejected the IEP and sought reimbursement for their unilateral private placement.  
The parties repeated this process two years later for the 2016–2017 school year, after the parents provided an IEE in the 
interim.  The resulting, rejected IEP included “multisensory instruction that will incorporate the simultaneous use of two or 
more sensory pathways.”  The hearing officer ruled in favor of the parents, granting three years of reimbursement, but the 
review officer reversed the hearing officer’s decision.  Next, the parents filed an appeal, with the federal district court. 
First, the court ruled that the district denied FAPE procedurally 
“by refusing to discuss with [the parents] during development of 
the IEP the types of programming provided by the District that 
had the capacity to address [the child’s] unique needs” after the 
parents provided “compelling professional evidence that was 
unrefuted or challenged by the District which established that 
[she] required a teaching methodology with particular facets.” 

Reversing the review officer’s conclusion that the district had duly 
considered the IEEs, the court reasoning included: (a) “[these] 
undisputed evaluations … stress the importance of ‘methodology’”; 
(b) methodology is for both the type and the delivery mechanism 
for instruction; and (c) this case is one of the relatively few that 
requires the IEP to specify the methodology because it is necessary 
for this child to receive FAPE.  

Second, the court ruled that the district denied FAPE 
substantively because this child “required a specific 
methodology in order to receive a FAPE” that was “a) research-
based, b) system[at]ic, c) cumulative, and d) rigorously 
implemented” even if not specifically Orton-Gillinghan (O-G). 

By not having any multimodal program equivalent to O-G, its 
proposed IEPs’ references to a multisensory approach were, in the 
court’s view, “illusory.”  Moreover, the court cited the hearing 
officer’s findings that the district personnel lacked sufficient 
knowledge for providing the requisite consistent methodology. 

Third, the court ruled that the district also violated Section 504 
and the ADA by failing to offer O-G or an equivalent 
methodology upon having notice of this child’s need for it. 

This ruling included conclusions that (a) the requisite training costs 
would be reasonable and (b) the proven notice of this child’s need 
helped establish the requisite deliberate indifference. 

Finally, via a combination of the IDEA FAPE denial, the Section 
504/ADA violation, and IDEA stay-put obligation, the court 
ruled that the parents were entitled to not only the original three 
years of tuition reimbursement but also their expenditures during 
the intervening summers and remaining three years of litigation. 

The resulting award was to not only reinstate the hearing officer’s 
order for $63K but also to add reimbursement of $394K (including 
related services, travel costs, and assessments).  Inferably, the court 
reserved for a subsequent proceeding an attorneys’ fees award for 
the parents if not resolved by the parties. 

This decision seems to be an outlier in terms of methodology and the remedy, especially the stay-put interpretation.  But, depending on 
whether it is appealed or relied upon in future IDEA cases nationally, this case—like the previous one in this month’s legal update—
may signal a major change in the prevailing trend.  In any event, this case is another in the many examples of the staggering transaction 
costs of litigation, including but not at all limited to the 4.3-year period from filing to decision at the district court’s level. 

 


