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This month’s update identifies court decisions that address current issues for students with disabilities, including not only eligibility, but 
also free appropriate public education (FAPE) under Endrew F. in the context of the high-stakes remedy of tuition reimbursement. For 
various related articles, special supplements, and earlier monthly updates, see perryzirkel.com.  
 

In Rocklin Unified School District v. J.H., an unofficially published decision on February 15, 2022, a federal district court in 
California addressed the tuition reimbursement claim for a fifth grader with diagnoses of anxiety and ADHD. During third 
grade, the district responded to his diagnoses with a 504 plan, and he succeeded academically, socially, and behaviorally. 
During grade 4, he continued to meet academic standards with his 504 plan, but his teacher noted some behavioral issues and 
bullying by his peers, culminating in an altercation that resulted in his suspension. In grade 5, the district continued the 504 
plan accommodations and provided a school-wide positive behavior intervention system, but his parent requested a special 
education evaluation upon reporting continued bullying. The evaluation concluded that he was eligible under § 504 but not the 
IDEA and recommended adding accommodations for his social and emotional challenges. Instead, the parent unilaterally 
placed him for sixth grade in a private school that provided small classes, school-wide supports, and § 504 accommodations, 
although no special education services. After exacerbated anxiety based on the school’s challenging curriculum and an 
independent educational evaluation at the end of the school year, the district reevaluated him upon the parent’s request and 
found him eligible under the IDEA classification of other health impairment (OHI). The district proposed an inclusionary 
placement, which included special education services, and the parent disagreed, keeping him at the private school. The parent 
filed for a hearing, which awarded reimbursement for grade 6 because the district should have found him eligible as OHI at the 
end of grade 5. However, the reimbursement did not extend to grade 7 because the proposed IEP was appropriate. The district 
appealed to federal court. 
The district contended that even if his diagnoses 
met the criteria for OHI, he did not need special 
education due to his continuing academic success. 

The court reasoned that the need for special education is not limited to academic 
considerations, here extending to the need to provide mental health services to 
address his continued and escalating interpersonal behavioral problems.  

The district alternatively argued that even if there 
were a denial of FAPE, the unilateral placement 
was not appropriate due to its lack of special 
education services. 

Citing precedents, the court concluded that the standard for a unilateral placement 
is limited to whether it was reasonably calculated to enable the child to make 
progress appropriate under his circumstances. Applying this standard, based on 
what the parent reasonably knew at the time, the placement passed muster.  

This decision reinforces two points evident in the previous monthly updates. First, the boundaries between general education, including 
but not at all limited to 504 plans and tiered interventions, and special education are blurry. Second, although Endrew F. is not a lofty 
substantive standard, it effectively is the controlling criterion for unilateral placements in tuition reimbursement cases. Once again, the 
final determinations vary from case to case depending on the circumstances. 

https://www.supremecourt.gov/opinions/16pdf/15-827_0pm1.pdf
http://www.perryzirkel.com
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On February 7, 2022 in G.D. v. Swampscott Public Schools, the First Circuit Court of Appeals addressed the tuition 
reimbursement claim for an elementary school student with “severe dyslexia.” During first grade, while the student was in a 
local private school, the school district conducted an eligibility evaluation of the child upon the request and with the consent of 
the parents. The evaluation team concluded that the child qualified for special education under the classification of specific 
learning disabilities (SLD). The parents enrolled the child in the district for second grade. Although they sought a 
“substantially-separate school” for students with language-based disabilities, the IEP team decided on largely mainstreamed 
placement, which included some specially designed instruction in a “language-based classroom.” The IEP also provided ESY 
reading instruction services for the summer before grade 2 and an extended evaluation for the first 8 weeks of grade 2. The 
parents arranged for a private evaluator to test the child at the end of ESY and again after the 8-week period. He found 
improvement that he concluded was not statistically significant and recommended the parents’ requested placement. Instead, 
the November IEP meeting resulted in an amendment that reversed the time allocation between the regular and specialized, 
separate classrooms and included another extended evaluation. After this second evaluation period, the district reported 
progress based on its assessments. At the next IEP meeting, the district proposed continuing the amended IEP for grade 3. 
Dissatisfied with their child’s purported progress, the parents provided timely notification of unilateral placement for grade 3 
in a private school exclusively focused on SLD and sought reimbursement via a due process hearing. After a prolonged 
hearing, the decision was in favor of the district, and the parents’ appeal to federal district court was also unsuccessful. 
Undaunted, they filed an appeal with the First Circuit, which covers Massachusetts and 3 other states in New England.   
 

The parents contended that neither the hearing officer nor 
the district court showed that the child’s “slow gains” 
were appropriate “in light of the child’s [individual] 
circumstances,” per Endrew F.  

 

The First Circuit rejected this claim, finding that the determination at both 
adjudicative levels took into consideration the child’s individual 
circumstances, which included that her disability was severe and she 
entered the district as a non-reader. 

The parents alternatively argued that the state’s 
proficiency exams rather than the district’s qualitative and 
informal measures are the test for appropriate progress. 

 

The First Circuit disagreed, pointing out that neither Endrew F. or its 
lower court progeny dictates reliance on standardized testing, much less 
any specified level of improvement via such testing. 

Finally, the parents took issue with the exclusion of 
evidence of the child’s significant quantifiable progress at 
the private school.  

The First Circuit distinguished the excluded evidence as post-hearing, 
contrary to the IDEA’s presumption for the least restrictive environment, 
and conflicting with the “snapshot” approach for determining FAPE. 

This recent officially published decision illustrates, once again, the need to avoid stilted interpretations of Endrew F., here in the 
dyslexia context. The proper place for higher expectations is in the best-practice orientation that parents and districts potentially share 
for collaborative problem solving that is distinguishable from the foundational standards of legal requirements.   

 




