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This month’s update identifies two recent court decisions addressing two IDEA issues—eligibility determinations and settlement-
agreement waivers. For related publications and earlier monthly updates, see perryzirkel.com. 

 

On September 20, 2022, a federal district court in New Jersey issued an unpublished decision in P.F. v. Ocean Township Board of 
Education, addressing the issue of IDEA eligibility for a first grader with an undisputed diagnosis of dyslexia. In response to the 
parents’ request, the district timely completed an evaluation to determine whether the child was eligible for special education with 
the classification of specific learning disability (SLD). Under New Jersey law, which permits districts to use either severe discrepancy 
or RTI for SLD identification, the district used the severe discrepancy approach. The evaluation included (a) testing that revealed 
the lack of such a discrepancy, (b) consideration of a private diagnosis of dyslexia, which the parents provided and which 
recommended daily dyslexia remediation incorporating Orton Gillingham methodology, (c) a social assessment that found reading 
difficulties that neither the social worker nor the child’s teachers linked to dyslexia; and (d) a classroom observation. The resulting 
multidisciplinary team concluded that the child did not have a SLD that adversely affected her educational performance so as to 
necessitate special education. In the wake of this determination of IDEA ineligibility and an unsuccessful mediation, the parents filed 
for a due process hearing. Meanwhile, the district provided general education interventions, including small-group decoding and 
encoding instruction up to three times per week and small-group reading fluency support twice per week, and, after the parents 
submitted a diagnosis of ADHD, a 504 plan. After a three-day hearing during the child’s third grade, the hearing officer issued a 
decision upholding the district’s determination, finding that its evaluation did not rely on a single criterion of a computerized 
estimator of severe discrepancy and that the child did not meet the three prongs for eligibility: 1-classification, 2-adverse impact, and 
3-need for special education. The parents filed an appeal in federal court. 
First, based on the diagnosis of (a) dyslexia and 
(b) the use of a computerized estimator, the 
parents challenged the SLD prong. 

The court concluded that (a) a diagnosis of dyslexia does not necessarily equate to SLD 
under the IDEA, and (b) the district used the required variety of assessments rather than 
relying on the computerized program as the sole criterion.  

Second, the parents disputed the determination 
that the SLD did not adversely affect the child’s 
educational performance, pointing to the 
district’s subsequent determination in grade 3 
that she qualified for special education. 

Relying on the “snapshot approach,” the court concluded that, even if the child had a 
SLD, the relevant information of educational impact was the child’s performance in 
grade 1, which was satisfactory in level and progress. In contrast, the child’s 
performance two years later, whereupon the child evidenced the requisite impact and 
other two required eligibility elements, was not the determinative information. 

Third, relying on the private evaluator’s 
recommendations, the parents argued that their 
child needed special education. 

Rejecting this contention, the court pointed out that the private diagnostician did not 
specifically recommend IDEA eligibility and, in any event, the parents failed to prove 
that Orton Gillingham exclusively equated to special education. 

Although of inconsequential precedential weight, this decision illustrates the continuing judicial trend in eligibility cases, which includes the 
limited role thus far of RTI as compared to severe discrepancy for SLD and the more general emphasis on the ultimate need prong. 
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On March 15, 2022, the Third Circuit Court of Appeals issued an unpublished decision in N.W. v. Princeton Public Schools Board of 
Education, addressing the enforceability of release provisions in settlement agreements concerning students with disabilities. To 
resolve a long-standing dispute with a pro se parent, who was an attorney, the school district entered into a written settlement 
agreement that included two release provisions—one waiving “any and all claims [the parent and child] have or may have accrued 
[against the district] … whether known or unknown … through June 30, 2019” and the other indemnifying the district for any 
claims accrued “through the date of this agreement.” The document also included a provision allowing either side to void the 
agreement within a three-day window after signing it. At a March 2018 due process hearing to put the settlement agreement on the 
record, with the parent then signing it, the school district’s representative summarized its provisions, and the parent responded to 
the hearing officer’s questions to repeatedly confirm that she understood the agreement, including the meaning of these waiver 
clauses. Although disputing another provision of the agreement within the three-day window, the parent did not take explicit steps 
to void the agreement when the district refused to modify its language. Instead, the parent contacted the hearing officer to inquire 
whether the school board had approved the agreement so that she could proceed with her tuition reimbursement under the 
agreement. Nevertheless, the parent subsequently went to court in an attempt to void the agreement. The federal district court 
rejected her arguments that the agreement was unenforceable, and she appealed to the Third Circuit. 

The parent’s first claim was that, because the 
settlement agreement prospectively waives 
the child’s educational rights under federal 
and state law, it is void as contrary to public 
policy.  

Based on the public policy that settlements promote amicable resolution of disputes and 
lighten the increasing litigation load, the Third Circuit largely rejected the parent’s claim 
based on its precedent that broad releases are valid “at least when negotiated by 
sophisticated parties.” The limited and severable exception was for anti-discrimination laws, 
which courts have held to be not readily contracted away by private arrangements.  

The parent’s second claim was that the 
agreement was obtained through equitable 
fraud and, thus, unenforceable. 

Based on the record in this case, including the specific terms of the settlement agreement, 
and the parent’s assurances of her understanding of their scope and meaning, the court 
found no genuine issue of the requisite material representations for equitable fraud.  

The parent’s final claim was that the waivers 
did not meet the Third Circuit’s knowing and 
voluntary test for waivers, including clear and 
specific terms, time to reflect upon them, and 
representation by legal counsel. 

The Third Circuit also rejected this claim, finding that the waiver provisions met the six 
factors set forth in its 1995 decision in W.B. v. Matula (1995) for knowing and voluntary 
assent. For example, the court found that this particular settlement agreement was specific 
and unambiguous; the three-day reconsideration provision provided the requisite 
opportunity for reflection; and the parent, although pro se, was a practicing attorney.  

Although not addressing one of the usual IDEA issues for updating, such as identification, FAPE, LRE, or remedies, the limited case law 
concerning settlement agreements is worth covering here because the vast majority of parents’ filings under the adjudicative avenue of the 
IDEA are resolved via settlement rather than hearing officer or court decisions. This case shows that such agreements, including any waiver 
provisions, must be carefully worded and finalized to ensure that they are legally enforceable. 

 


