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This month’s update identifies recent major court decisions that illustrate applications of Section 504 and the Americans with 
Disabilities Act (ADA) to relatively novel situations.  For related publications and earlier monthly updates, see perryzirkel.com. 
 

 

On December 16, 2022, the Eleventh Circuit Court of Appeals issued an officially published decision in L.E. v. 
Superintendent of Cobb County School District, addressing the Section 504/ADA lawsuit of parents of children with 
respiratory illnesses upon their Georgia district’s reopening of the schools after the pandemic.  Upon the return to in-person 
instruction for the 2021–22 school year, the district ended its mandatory masking and vaccination requirements.  These 
parents sought a preliminary injunction to restore these safety safeguards so that their children could participate in in-
person instruction.  The district filed a motion for dismissal, arguing that the parents’ claims were moot because the CDC 
no longer recommended mandatory masking for communities, like the district, that are at a low (or moderate) risk level.  
The trial court denied the district’s dismissal motion.  It also rejected the parents’ requested preliminary injunction because 
they had not shown the requisite substantial likelihood of success on the merits of their Section 504/ADA claim.  The parties 
filed an appeal with the Eleventh Circuit, which encompasses Alabama, Florida, and Georgia. 

The appeals court affirmed the denial of dismissal, 
concluding that the case was not moot (i.e., still 
represents a live controversy). 

The reason was that the parents sought not only mandatory masking but 
also the CDC’s remaining COVID-19 recommendations for 
accommodating students with disabilities. 

Next, the appeals court vacated the denial of the motion 
for dismissal, sending the case back to the lower court 
to address two flaws with the reasoning that the 
district’s offering of the option of virtual instruction 
met the requirements of Section 504/ADA.   

The Eleventh Circuit ordered the lower court to analyze (1) “whether 
virtual schooling is a reasonable accommodation for in-person schooling, 
not education in general”; and (2) whether virtual schooling for these 
students with disabilities resulted in unjustified isolation per the Supreme 
Court’s deinstitutionalization decision in Olmstead (1999). 

Although the majority of other courts have disposed of such suits on various threshold grounds, including mootness, this decision 
shows the particular leverage that Section 504/ADA provides, in contrast with other legal bases, such as the IDEA, for challenges to 
state and district policies in the wake of COVID-19.  Depending on infection rates and political shifts, such litigation may not be at 
an end.  Moreover, the case illustrates the difficulty of harmonizing competing interests at the collective and individual levels.    

 



 

 

 
 
 

 

On January 4, 2023, the Sixth Circuit Court of Appeals issued an officially published decision in Doe v. Knox County Board of 
Education, addressing the lawsuit under Section 504 and the ADA on behalf of a high school student with “misophonia,” 
which is a physical impairment of decreased tolerance to specific sounds.  For this student, her hypersensitivity to the 
everyday sounds of eating food and chewing gum cause fear and anxiety, resulting in escape/avoidance actions and recurring 
migraines.  She previously attended a private school that prohibited students from eating food and chewing gum outside of 
the cafeteria.  She excelled academically, including straight As and National Junior Honor Society membership.  For high 
school, she enrolled in this large public school system in Tennessee.  Most of the district’s high schools barred students from 
chewing gum and eating food outside the cafeteria.  However, she chose and qualified for the school district’s magnet STEM 
academy.  Its policy was to leave this issue to the discretion of each teacher on a class-by-class basis based on both the 
school’s college-like culture, which emphasizes individualized teaching methods, and its particular facility, which has 
gathering spaces for 70–90 students and no designated cafeteria.  Coming from nine counties, some students travel a long 
distance and remain for extracurricular activities, thus being at the school for as much as 12 hours and requiring snacks 
beyond the two scheduled lunch periods.  Some teachers, like the student’s math teacher, prohibited food and gum in class, 
but others, like her history teacher and the teacher for an 80-minute elective that the student would like to take, were openly 
permissive about food and gum.  The school provided the student with a 504 plan, which includes preferential seating, use of 
noise-cancelling headphones, testing in isolation, and a “break” system that she stopped using based on perceived 
insufficiency.  Her parents allege that she missed about 50% of her academic classes and was “physically and emotionally 
exhausted” by the end of each school day.  When the permissive teachers refused the parents’ repeated requests to ban food 
and gum in their classes (with a reasonable exception for other students with medical needs), her parents asked the school’s 
administration to change the school policy.  The principal denied their request, although offering them the opportunity to 
appeal to the district’s central office.  Instead, they filed suit in federal court, seeking a preliminary injunction for their 
requested accommodation under Section 504.  The court granted the school district’s motion for dismissal because the 
parents had failed to first file for and complete a due process hearing per the IDEA’s exhaustion provision.  The parents 
immediately filed an appeal at the Sixth Circuit (which covers Kentucky, Michigan, Ohio, and Tennessee). 
The appeals court reversed the lower 
court’s dismissal of the suit because the 
student did not seek any instructional 
change, which triggers the exhaustion 
requirement. 

Ducking the issue of whether the student arguably fit under the coverage of the IDEA 
based on the alleged academic effect of the school’s policy, the Sixth Circuit reasoned: 
“Because no ordinary English speaker would describe a ban on eating and chewing as 
‘instruction,’ her parents did not have to go through the review process of the 
IDEA….” 

Additionally, the appeals court rejected the 
parents’ requested preliminary injunction, 
sending the case back to the lower court to 
address the two missed aspects. 

The parents will have to prove that (1) the district’s neutral policy, including the 504 
plan for the student, was not a reasonable accommodation/modification and (2) their 
preferred alternative was reasonable (i.e., a moderate, not significant, change in 
policy). 

Similar to the Eleventh Circuit case on the previous page, this suit illustrates the emerging applications of Section 504 and the ADA, 
which extend beyond the IDEA, that may survive the threshold adjudicative barriers but still face an uphill slope for judicial success. 

  P.S.  In a separate communication, the parents’ attorney, Justin Gilbert, reported that the parents have unilaterally placed the student at a private school                    
        during the prolonged court proceedings and will seek to add tuition reimbursement as a remedy. 


